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PRELIMINARY STATEM-ENT

The federal case, gaT services, Inc. v. AT&T Corp.,No. 9g-1539 (D.N.J. Aug. 2g, 2000),
aff'd'2002wL215625 (3dCir' Feb. 12,2002) ("sub.ject case"), has bsen CLosED for more
than five years' 800 servi<;es, Inc' ("800 Services") was an ,.aggregator,, 

of defbndant AT&T
corporation's ("AT&T") telecommunications services, i.e., g00 Services subscribed to certain

AT&T high-volume discournt plang and pooled the usage of.its customers to satisfy the minimum
volume commitments of the AT&T service plan. since AT&'r is a cornLmon carrier within the

meaning of the federal conrmunications Act of 1934 itoffers its services under certain tariffs.
which define its duties.

800 services filed the subject case against AT&;T claiming various wrongdoing, as

detailed infra' andAT&T counterclaimed for, inter alicr,various fees known as ,,shortfall 
and

terrnination penalties"' The U.S. District court granted summary judgment to AT&T on all of
the claims made by 800 Services, and also granted summary.juLdgment for AT&T on its

counterclaim for, inter alia, shnrtfall and termination penalties g00 ser.,rices, Inc. appealed, and

the Third circuit affirmed. see g00 services, Inc, v. AT<ftT Cor,p.,No. 9g_1539 (D.N.J. Aug. 2g,

2000)' alf'd'2002wL215625 (3d cir' Feb' 72,2002). A copy of the c.mplaint in the subject

case is annexed hereto as Exhibit " 1 ". A copy of the docket sheet for the subj ect case is annexed



hereto as Exhibit "2". A copy of the District Court decision, 800 Services, Inc. v. AT&T Corp.,

No. 98-1539 (D.N.J. Aug. 28, 2000), granting summary judgment is armexed hereto as Exhibit

"3". A copy of the Third Circuit decision affirming the District Court, 800 Services, Inc. y.

AT&T Corp.,2002WL215625 (3d Cir. Feb. 12, 2002), is annexed hereto as Exhibit "4".

Mr. Phillip Okin is President of 800 Services. Mr. Atfonse Inga is the owner of several

companies which were in the same line of business as 800 Services, Inc.; namely, Winback &

Conserve Program, Inc., One Stop Financial, Inc., Group Diiicounts, Inc. and 800 Discounts, Inc.

("Inga companies"). The Inga companies are currentl,y plaintiffs in pe:nding litigation in the

District of New Jersey against A'f&T Corp., which is similal to the sulbject case; namely,

Combined Companies, Inc. v. AT'&T Corp., No. 95-90G8 (D.N.J. Feb.24, 1995). A copy of the

drrcket in the Combined Companies, Inc., is annexed hereto as Exhibit "5".

The Combined Cornpanies, Inc. case has been stayed for several years ever since a legal

issue was referred to the Irederal Communication Commission ("FCC"). See Exhibit "5". The

FCC issued a decision, which wzLs later vacated by the Courl. of Appea.ls for the District of

Columbia. Said FCC decision is annexed hereto as Exhibit "6", and said Court of Appeals

decision is annexed hereto as Exhibit "7". At presenl;, a motion to vacate the stay in Combined

Companies, Inc. v. AT&T Corp., No. 95-908 (D.N.J. Feb.24',1995) is being litigated. See

docket of No. 95-908 (D.i\,I.J. Feb.24,1995), at pp. 10-14, vrhich is anmexed hereto as Exhibit

"5". The Inga Companies contend that the stay in the Distri,ot of New Jersey should be lifted,

while A'I&T contends that the Inga Companies must obtain a new ruliing from the FCC.

In AT&T's brief, filed on or about June 13, 2005, in oppositiorrr to said motion to vacate

tlre stay in Combined Companies, Inc., AT&T cited the gglfect case for the principle that

shortfall charges are a significant obligation under the subjer;t tariff, which require a ruling from



the FCC, asi follows:

Plaintiffs' other attempts to downplay the significance of shortfall charges
miss the mark. Their claim that Judge Politan had found that shrtrtfall and
termination obligations are "illusoqr" (ptf. Brf a[ 12 n.4),mischaracterizes this
Court's previous statements. As both this Courtj and the D.C. Circuit recognized,
whether the CCI-PSE transfer request complied with AT&T's tariff depended on
whether PSE had agreed in writing to assume all obligations. The claim that
shortfall charges are not a genuine obligation igqrores the tariff's language,
statutory and regulatory requirements, and courd decisions, including one by
Judge Politan in 2000, awarding A'I&T shortfall charges incuned under its tariffs.
See Telecom Int'l America, Ltd. v. AT&T Corp.,67 F. Supp .2cL lg9,22l
(s.D.N.Y. 1999) (granting summary judgment fbr shortfall charges); g00

s. Lnc. Coro.- Civi ion No. )R
(awarding approximately $1.3 million in shortfdll charges) (pcilitan, J.), aff'd,
2002wL2155625 (3d Cir. Feb. 12 2002).

Brief of AT'&T in opposition to plaintiffs, motion to

annexed hereto as Exhibit "8") (emphasis added).

vabate stay, (doc. rrc. 126), p. 15 (a copy is

The Inga Companies responded as follows to AT&T,s argument:

Finally, the two cases cited by AT&T in support of its positi on, Telecom
Int'l America, Ltd. v. AT&T corp.,67 F. supp. za ftg (s.D,N.y'. lggg) and g00
services, Inc. v. AT&T corp., civil ActionNo. 98-r539 (D.N.J. Aug. 2g,2000),
af?<1,2002WL 215625 (3d Cir. Fe;b. 12, 2002) actually support plaintiffs. In 800
services Inc., Judge Politan ruled that only newiy ordered_ple4j_after June 1994

. Thus, 800 Ser.ivices. Inc.,s plgrs were subiect to
S&!f obligirtions while plaintiffs' plans were not. Second, it ir; significant that
neither case involved the FCC.

Brief of Inga Companies in support of plaintiffs'motionto vacate stay, (doc. no.127,p. 11) (a

copy is annexed hereto as Exhibit "g") (emphasis added). Actually, a reading of Judge Politan's

decision in the subject case does not indicate that he "ruled that only ne'wly ordered plans after

June 1994 were subject to S&T obligations"; instead, as noted infra,krc merely stated "the

allegationsoftheComplaintconcernservicetowhich800Servicessr@

1994." See 800 services, Inc. v. AT&T Corp., No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,2002

WL 215625 (3d Cir. Feb. 12,2002) (emphasis added) (Exhibit ,,3,,, p,, {l).
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In aray event, after AT&T cited the subject case, Mr. Inga contacted Mr. Okin and now

raises a number of contentions that the subject case shorild be reopened. Mr. Inga has produced

a fifty-one page document summarizing these contentioils, which is armexed hereto as Exhibit

,.10". This document was revised a number of times, and the final revision of Mr. Inga's

statement was only emailed on Februarv 23. 2006. C

requested were not Produced'

erdain other docurments which were

Mr. Inga now contends, inter alia,thatthe Distrlct Court erred itr the subject case by

holding that 8Q0 Services was subject to shortfall and tqrmination penalties because 800

were actually purportedly ordered before June 17, 199,4', and were therefore

" on a previous tariff, as follows:

in the 800 Services, Inc. case bofore Judge Politan is that Judge

Services'

What
Poli
and

never had to understand which papel work gets filled r:ut by an aggregator

boxes are selected etc. This is because the Inga Compirnies plans traffrc

attempted to be transferred in Jan of lQ95 and the plans had not beenonly
between June 17th 1994 and Jan of 1995. Therefore the Court never

srandfathered status.

Inga Staternerll, p. 41 (Exhibit "10") (emphasis added)1

This niemorandum of law will analyze the contbntions and evidence presented by Mr.

Okin and Mr. Inga, as summarized in Mr. Inga's Statelnent (Exhibit "10") to determine whether

they warrant tlre reopening of the subject case under crlrrent law. The gravamen of said

contentions is based on the following types of llegations: (1) newly discovered evidence; (b)

fraud; (c) mis[pplication of law by District Court and'ifhird Circuit; anLd possibly (d) change of

law.

all of the following are beyond the scope of this emorandum: (a) consideriNote: all of the following are beyond the scope of'this emoranclum: (a) consloermg

any contentiqns based on eviilence which has not been presented; (b) speculating on the
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existence of any evidence which has not been obtaine

additional evidence.

d

QUESTION PRESENTED

Are any of the contentions made by Mr. Inga and Mr. okin to reopen the

case' which has been closed for over five years, warranted by existing law, based

presented and summarized in Mr. Inga,s Statement @ihibit,,10,,)?

BRIEF ANSWER

No' Fed' R' civ' P. 60(b) controls whether a feheral civil case can be reopened.

First' those contentions for reopening which are based on "newly discovered evidence

which by due diligence could not have been discov.r.d in time to move for a new trial under

Rule 59(b)", or are based on "fraud (whether heretoforJ denominated inLtrinsic or extrinsic),

misrepreseutation, or other misconduct of an adverse party" are barred by the one year time limit
of Fed' R' Civ' P' 60(b) which expressly mandates that pny such motions be made .,not more

than one year after the judgment, order, or proceeding was entered or ta-ken,,.

Second, those contentions which are based on a misapplicatiorr of law or change of law

are not deerned grounds for reopening a closed case, putsuant to Fed. R. civ. p. 60(b). see, e.g.,

Cincinnati Ins. co. v' Flanders EIec. Motor serv., Inc,, !31 F.3d 625,62.g-2g 17rh cir. lggT)

(incorrect interpretation of law by federal court did not justi$r relief frorn federal judgment under

Fed. R. Civ. P.60(b)).

Third' those contentions which allege fraud do nbt meet the very demanding standard for

fraud on the court, set forth by the Third Circuit in Herring v. (_lnited States,424F.3d 3g4 (3d

cir' 2005) (holding that "only the most egregious misconduct, such as bribery of a judge or

members of a jury, or the

; (c) proposing any strategy for obtaining

subject federal

on the evidence



will constitute a fraud on the court") (quoting Rozier v. Ford Motor Co.,573 F.2d 1332, 1338

(5th Cir. i978) (emphasis added)),

Moreover, to some extent these contentions are based on a misunderstanding of the

fundamental workings of the common law system, itself, which accepts as necessary evils each

of the following:

o the possibility of j

o the possibility of a which were

rendered prior to the change;

. as well as erroneous decisions by courts which are not corrected on appeal.

STATEMENT OF FACTS

A. Background

The pertinent background--summarizedby the District Court--is as follows:

1. Plaintiff 800 Services[, Inc.] (hereinafter "$00 Services"), a Corporation
organized under the laws of the State of Neiw Jersey, was engaged in the
telecommunications business as an'agsregbtor' of defendants AT&T
Corporation's '800' telecommunications sefvices. See Complaint, tffll, 5-9.

2. As an aggregator, 800 Services subscribed to certain AT&T'high-volume
discount plans and pooled the usage of its customers to satisfy the minimum
volume commitments of the AT&T service plan. See id.

3. 800 Services owned no telecommunications facilities of its own and was
AT&T's customer of record fcrr the services to which it subscribed. See Id.
In turn, the customers whose usage 800 Senvices aggregatecl were direct
customers of 800 Services. not of AT&T. See id., tf10.

4. Defendant AT&T Corporation (hereinafter "AT&T") provirles interstate long-
distance telecommunications service in corppetition with M.CI, Sprint, and
many other long-distance carriers and is a'lcommon caftief'within the
meaning of the federal Communications Aot of 1934.

5. Interstate telecommunications carriers are regulated by the fFederal
Communications Commission] (".FCC") pursuant to Title IL of the
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Communications Act of 1934, as amendedl See 47 U.S.C. $ 201, et seq.

(West 2000).

6. Because AT&T provides long distance teleicommunications services as a

"common carrier" it falls within the purviefu of the Communications Act. See

47 U.S.C, $ 153(10; 47 U.S.C. $ 201, et se[. (West 2000). As such, it is
required to provide its services to any persbn upon reasonable request on
terms that are just, reasonable, and nondisqriminatory. See 47 U.S.C. $ 201;
47 U.S.C. $ 202(a) (West 2000).

The duties owed by common carriers are regulated throughLtariffs. Pursuant
to $ 203, a common carrier such as AT&T! is required to file 'schedules' with
the FCC, commonly referred to as 'tariffs,l 'showing all chLarges' for its
services and 'the classifications, practices, and regulations affecting such

charges.' 47 U.S.C, $ 203(a) (West 2000).i'

8, Thus, pursuant to the 'filed rate doctrine/filed tariff doctrinLe,' the filed rates

are binding on both the carrier and the public.

9. Despite the fact that strict adherence to the filed ratelfiled t;ariff doctrine
oftentimes produces harsh results, it is the operative doctrine to be applied by
the courts.

10. In 1991, the FCC adopted rules and regulalion authorizingcariers to establish
"contract tariffs" with their customers. A contract tariff contains individually
negotiated and tailored services arrangemdnts reached betrveen a common
carrier and its customer.

1 1. [I]n order not to violate the Act's prohibition against discrimination, the

carrier must then make the contract tariff generally availatrle to other similarly
situated customers. See id. (citing Interstate Interexchangt: Marketplace at

flfl91, 129).

12.Inthis matter, pursuant to Ta.riff No. 2, AT&'I offered 'inbound' or '800'
long-distance telecommunications services and certain discount plans for such

services, including 'Customer Specific Term Plan II" (hereinafter "CSTP-II").

13. A customer subscribes to AT&T's CSTP II Plan by executing aNetwork
Services Commitment Form" Under the tarifl AT&T bills the aggregator's

individual locations for their portion of the usage under the plan. However,

Tariff No. 2 provides that Alf&T's custorfer of record (the aggregator in this

case) assumes all financial responsibility for all of the designated accounts

aggregated under the customer's CSTP II Plan andthat, irr the event any of
these accounts is in default of payment, AT&T will reduce the plan discount
payable to the AT&T customer in the amount of that default. See id., Tariff
No.2, $3.3.1.Q.



14. Tariff No. 2 further provides that the custotner will incur ";;hortfall" charges
in the event that it does not satisfy its Miniinum Revenue c)ommitment and
"termination" charges if it discontinues service before the completion of the
term. See id.

15. Tariff No. 2 also provides that, in the event any shortfall or termination
charges are incurred under a CSTP II Plan, such charges shall be apportioned
among the accounts aggregated under the plan according to usaee and billed

stomer. See id.

See 800 Services, Inc. v. AT&T Corp.,No. 98-1539 (D.N.J. Aug.28,2000), aff'd,2002WL

215625 (3d Cir. Feb. 72,2002)

omitted).

B. Pertinent Facts

(Exhibit "3", pp. 2-7) (emphasis added) (some citations

The pertinent facts which the District Court folrnd are as follows:

1. 800 Services subscribed to inbound service offered by AT&T pursuant to
Tariff No. 2 from 1990 through 1994. However, the allegartions of the
Complaint concem service to which 800 Sbrvices subscribed after Aueust 1.

t994.

2. On or about JuIy 22,1994, Phillip Okin (hereinafter "Okin"), President of 800
Services, executed a Network Services Commitment Form for AT&T's CSTP
lI Plan.

3 . On August 2, 1994, Scott Landon, on behalf of AT &T , executed the Network
S ervices Commitment Form.

During his deposition, Okin testified that, in or about Fall1994, his business
began declining. See Deposition of Phillip Okin atpage 50, lines 11-13.

In or about November to December 1994,800 Services discontinued adding
new customers to its CSTP Plan. See Okip Dep. at page 144, lines 5-1 1.

At sorne point shortly thereafter, 800 Services was unable to meet its
minimurn revenue commitment under its OSTP Plan for the first vear of the
third-year Ierm. See Okin Dep. at page 139, lines 1-11.

The record reveals that Okin then embarkgd upon a series ,of 'strategies'
seemingly aimed at avoiding the shortfall bharges which, incidentally, Okin
believed he did not have to pav. See OkirlDep. at page 166,lines 3-10.

4.

5.

6.



8. The first strategy was to request that AT&T extend the term of itscommitment under its August r, 1994 plan pursuant to iection 2.5.7 ofTariffNo.2.

9, In_or about July 21,1995, 800 Services then attempted to .restructure, 
its

9srf II Plan. J:)y letter dated Jury 25,1995, AT&T respon=ded to g00
Services's request to restructure its cSTp nI plan and outlined the terms andconditions specified under Tariff No. 2 thatwere applicable to this request.
see Solomon cr:rt., Exhibit I. Specifically, AT&T advised g00 services that

ude-r-ltcdaq. itrffi*J rL rr vvv
services wished to proceed with this request. see icl. g00 services never
atte_mpted to proceed with this request. 

-see 
or<in oep. at page 94,line 7_r0.In fact, Oki

.lee Okin Dep. at page 734,

:i_1".,r_1h" 
tariff if s00 services restructured its existing cSTp II plan, g00

Services wAgld_
in the first year of its pl
its Mini

lines 7-1 1.

its Complaint, 8rOj_sefvfgcslas admitted i"n ii
T& 6or r tari

J
l0' 800 services next contemplated moving certain businglsgqtfic ftom its Tariff

**=f*+"91+16- Notwithrtundrtrg 800 soui".r,s [sic] allegations in

totransfer service llom fariff No. Z to Cl SIO
105.

11' Finally, in or around July 28,1995,800 Services submitted orders to AT&T todelete all CSTP Ilplan. 
^See 

Clkin D"p. u, pug.104. Att 4 to delete all its cusliomers from itsplan, 800 to transition those customers to anyother 800 other telecommunicrltions service forinbound 800 Service. see okin Dep., atpage 157, lines r4-2.2;pag; l5g, lines22-25;page 159, line 1.

12' on or about April 1, 1996, AT&T rendered a bill to g00 Services in the
amount of $382,651.05 allegedly due and owing for usage chLarges for
inbound telecommunications seivices provicledlo 800 S6rvicesiy AT&T
pursuant to Tariff No, 2.

see 800 services, Inc, v. AT&T corp.,No. 9g-1539 (D.N.J. Aug. 2g, 2000), aff,d,2002wL

215625 (3d cir. Feb. 12, 2002) (Exhibit "3",p. g-12) (emphasis added) (some citations

See Okin Dep, at pages 101-

sgUWriUe airectty to Cl and that



omitted).

PROCEDURAL HISTORY

Since the issue addressed by this memorandum concerns the re-opening of a closed case,

it is important to carefully review the procedural history of this closed case in detail.

A. Summarv of Procedural history

800 Services filed a Complaint in the U.S. District Court for tht: District of New Jersey

on April 6,1998, containing twelve counts. See 800 Services, Inc. v. AT&T Corp.,No. 98-1539

(D.N.J. Aug.28,2000), aff'd,2002WL215625 (3d Cir. Feb.12,2002) (Exhibit "3",p 12). On

or about June 30, 1998, AT&T filed an Answer and Counterclaim. See id.

800 Services stipuJlirted with AT&T on or about February 5,1999,to dismiss Counts One,

Two, Three, and Ten of the complaint, and an Order was entered dismissing said Counts on

August 72, 1999. See id (Eixhibit "3" , p. 2, n.7) (citing Stipulation of Dismissal and Order dated

February 5,1999; Order dated August 12,1999).

On or about August 28,2000, the District Cou.rt grante<l summary judgment against 800

Services on all remaining counts, and thereby dismissed with prejudice Counts Four, Five, Six,

- Seven, Eight, N'ine, Eleven, and Twelve. The District Court also granted summary judgment for

AT&T on its counterclaim in the amount of $ 1,782,6 49.60 plus pre-juclgment interest, and

ordered the case CLOSED. See id (Exhibit "3", p.25). The final judgrnent in the subject case

was entered on or about September 18, 2000. See docket (doc. no. 53) (Exhibrt"2",p.6).

The case was timely appealed to the Third Circuit, and the Third Circuit affirmed the

District Court's decision in its entirety. 800 Services, Inc. v, AT&T Corp., 2002 WL 215625 (3d

Cir. Feb. 12,2002) (Exhibit "4").
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1. Dismissal of Count X'our (Unjust Enrichment).

The District Court summarized 800 Service's contontions regarding Count Four (unjust

Enrichment) as follows: "800 Services contends that AT&T became unjustly enriched at its

expense when AT&T utilized 800 Service's proprietary customer lists to derive prohts without

apportioning the profits." 800 services, Inc. v. AT&T Corp.,No. 9g-1539 (D,N,J. Aug. 2g,

2ao0), aff'd,2002wL2rs625 (3d cir. Feb.12,2002) (Exhibit ,,3,,,F,17). The District court

held:

Quite simply, there is no first-party testimony that AT&T appropriated g00
Services' customers.

Additionally, contrary to what g00 Services would have this c,ourt believe,
nothing in Chris M Rinaldi,s (employees of g00 Services)
deposition testimor asis for g0O Service,s conclusion that
AT&T was utilizin ation.

800 S.,ui."s also a.lleges that AT&T wrongfully collected revenue from end-user
customets without giving 800 Services its share of the profits. However, g00
Services offers no evidence to support this allegation.

Id. (Exhibit "3',, pp. 17 -Ig).

2. Dismissal of c'unts Five and six (slander anrr Liber).

With respect to Counts Five and Six, the District Court noted "'Ihe latest point in time

within which it is alleged rthat AT&T made slanderous or libelous state,ments is July 1995.-

Since the Complaint was filed on April 6, 1998, the Districf Court held that said Counts were

barred by the one year statute of limitations, pursuant to N..[.S,A. $2A:14-3. See Id. (Exhibit,,3,,.

p. 16).

3' Dismissal of Counts Seven and Eight (Intentional Interference with prospective
Economic Advantage and Intentional Interference with Contractual Relations.;.

The District Court noted that "Counts Seven and Eight of Servir:es,s [sic] Complaint

11



purpoft to allege claims of intentional interference with prospective economic advantage and

interrtional interference with contractual relations." See Id. (Exhibit "3", P. 19). The District

Court grouped this claim into three separate groups of contentiong.

The District Court summarized the first contention as follows:

g00 Services contencls that AT&T wrongfully solicited 800 Servi'ces's [sic]

customers, thereby causing 800 Services's [sic] business to decline' Specifically,
g00 Services contencls that AT&T called 800 Services's customens, offered lower

rates than those offer:ed by 800 Services, and told these customers that it would

remove any shortfall charges assessed to them if they would switch to AT&T'

See Id. (Exhibit ,,3,' 
, p.2 1 ). The District Court held that the alleged actions were not wrongful,

as fbllows:

As aforementioned, there is no reliable, frrst-party testimony in tlhe record that

AT&T wrongfully solicited 800 Services's customers. Even assr*ming that

AT&T contacted-8O0 Services's customers and advised those customers that

AT&T disconnectecl 800 Services, that a custonner could complete calls on the

AT&T network at A'I&T's standard rates, that a customer may also choose any

long-distance carrier, and that a customer may want to consider rlirect service

wittt AfA1 as an alternative to no service at all (since Okin testiified that there

was no alternative plan in place post-deletion), such conduct does not strike this

Court as 'yvrongfuf conduct on the part of AT&T. 'l'his is because these

statements allegedly occurred after 800 Services began defaultinrg on_its payment

obligations and] ultimately, placed these customers in the position of having no

800 service Plan at all.

See Id.

The District Court summarized the second contention as follows:

g00 Services also cgntends that AT&T tortiously interfered with its business

when A:t&T refused to allow 800 Services to restructure its plan.

See Id. (Exhibit ,,3,,, p. 20). The District Court held that this contention did not have legal merit

based on the testimony of It00 Services' president, Mr. Okin, as follows:

Further, 800 Services's [sic] allegation that AT&T wrongfully refused its
*, tho recfirnnnv if Isicl its President. The recordrequest to restructure is belied

800 Services's req'uest to restructure its CSTP IIreveals that AT&T'resPonded to

Plan and outlined the terms and conditions specified under Tariff No' 2thatwete

I2



applicable to this request. See Solomon Cert., Exhibit I. Speci.hcally, AT&T
advised 800 Services that under the tariff, if800 Selvices restructured its existing
CSTP II Plan, 800 Services would remain liable under the tariflfl for any shortfall
charges accrued in the first year of its plan and, in the event thal 800 Services

failed to satisfy its Minirnum Annual Commitment for the first year of the

existing plan, it would also be required to repay the promotional credits paid to

800 Services under the plan. See id. AT&T advised 800 Services to notify it if
800 Services wished to proceed with this request. See id. 800 Services never

attempted to procered with this request. See Okin Dep. at page 94,lines 7- 10. In
fact, Okin testifred that 800 Services did not qualify for a restructuring of its plan

under the terms of'the governing tariff. ,See Okin Dep. at page l34,lines 7-11.

See Id. (Exhibit "3" , pp. 2'I-22) (emphasis added).

The District Court summarized the third contention as follows:

800 Services proffers many allegations to support its tortious i.nterference claims.

However, many of"these allegations should hzrve been asserted pursuant to the

Communications Act.

See Id. (Exhibit "3", pp, 21). The District Court held that this group of allegations were time-

barred, as follows:

Since the Court has already determined that any claims brouglrt pursuant to the

Communications Act are time-barred, the Court will not addre,ss these allegations.

See Id. (Exhibit "3",pp.2l-22).

4. Dismissal of Counts Nine (Unfair Competition/Trade Libel).

The District Court summarized 800 Services' contentions regarding Count Nine, as

follows: "800 Services argues that AT&T told 800 Services' customers that 800 Services was

'not responsible in their business matters ."' See 1d (Exhibit"3", p. 23). The District Court

clismissed Count Nine, holding "In conclusion, 800 Services has not offered any admissible

evidence which dernonstrates that AT&T made false statements concerning 800 Services, its

property or business." {iee Id..

5. Dismissal of counts Eleven and Twelve ($$ 1101, 202, and 203 of the

Communications Act).

With respect to Counts Eleven and Twelve, the District Court noted: "Counts Eleven and

13



Twelve of 800 Services' Complaint purport to allege claims arising under $$ 201 ,202, and203

o1 the Communications Act." See 1d (Exhibit"3",p.13). The District Court held that Counts

Eleven and Twelve were barred by the two year statute of limitations, pursuant to Section 415(b)

of the Communications Aot, since "the most recent violaticn occurred no later than July 1995,

which is more than two yerilrs prior to the frling of the Complaint." See 1d (Exhibit"3", pp. 13-

1.5).

The District Court held that 800 Services' contention that its claims brought pursuant to

the Communications Act vyere not time-barred by the two-year statute of limitations by virtue of

the "continuing wrong" doctrine was not valid because the "'continuirLg wrong' doctrine applies

in situations where there isl evidence of continuing affirmative wronglful conduct", and

"continuing to be 'unjustly enriched' [as 800 Services contended] doers not qualify as an

a.ffirmative act". See Id (llixhibit"3", pp. 15-16) (emphasis in original).

Cl. Third Circuit Affirmance

As a preliminary matter, the Third Circuit expressly found thal:

A contract between the parties required 800 Services to compe,nsate AT&T for
any shortfall between the anticipated volume of usage and the actual volume of
services provided by AT&T.

800 Services, Inc. v. AT&T Corp.,2002 WL 215625 (3d Cir. Feb. 12, 2002) (Exhibit "4", p. 1)

(emphasis added).

First, with respect to the "allegations under the Federal Communications Act" (Counts

Eileven and Twelve, and parts of Counts Seven and Eight), the Third Circuit affirmed the District

Court holding that "their prosecution was barred by the applicable statute of limitations." See id.

(Exhibit "4",p.2). The Third Circuit expressly adopted the District Courts reasoning regarding

the continuing wrong doctrine, as follows:
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800 Services argues, however, that although the most recent alleged violation of
the Communications Act occurred more than two years prior to the complaint, the
claims are not baned due to the continuing wrong doctrine. The continuing wrong
doctrine applies to toll the statute of limitations iIthere is continuing affirmative
wrongful conduct. See Brenner v. Local 514, United Broth. of Carpenters and
Joiners of .America,92l F.2d1283,1296 (3rd. Cir. 1991); see als() 287 Corporate
Center Associates v. T'ownship of Bridgewater, l0l F.'.ld 320,324 (3rd Cir. 1996)
(not applying the doctrine when there was no affirmative act by ttLe defendant
within the statutory period). The District Court correctly found the doctrine

.ative wrongful
filing of the

complaint.

See id. (emphasis added).

Second, the Third Ci:rcuit affirmed the District Court with respect to Counts Five and Six

(Slander and Libel), as follo'ws:

The Distriot Court correctly characterized the statements at issue ils slander and
libel, not as trade libel. The statements did not constitute trade labrel since there is
no evidenoe that AT&T made any false statements regarding 800 Services or its
affairs. As such, 800 Services' claims sound in slander and libel which are barred
by the statute of limitations.

See id..

Third, with respect to Count Four (Unjust Enrichment), the Third Circuit affirmed the

District Court's holding that "800 Services offered no admissible evidence in support of this

contention and that the deposition testimony was based on speculation, crcnjecture and industry

'brL2,2."' See id. Further, the Third Circuit held that the addit:ional argumLents presented in 800

Services' appellate brief were not persuasive, as follows:

Plaintiff s brief on appeal does allege that AT&T would not have been able to
switch customers frorn 800 Services's accounts to AT&T's without abuse of the
customer lists. However, the brief does not set fcrrth any causal connection
between the customer list abuse and the switching of telecommurLications
providers. An individual consumer's choice to switch providers could be based on
a number of different factors and, therefore, does not necessarily evidence any
impropriety on the prlrt of AT&T.

See id.
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Fourth' with respect to the remaining parts of counts seven and Eight (Intentionar
Interlbrence with Prospective Economic Advantage and Intentional Inrerference with
contractual Relations)' the Third circuit affirmed the District court,s grant of summarry
judgment, as follows:

See id.

a lack of evidence in support of g00
hough 800 Services llresumptivelv
ave continued to flourish bui for "

port that contention.

Further, in affirming the District court's grant of surnmary juclgment to AT&T on its
counterclaim, the Third Circuit found:

The agreement between the parties was controlled
rovider for

by the Tariff .No. 2. Tariff Nq.

f^j+l- - 1 F .

p:i_"1^r prr d;al,ins^in the contract execution 

^:ililrr:'r"$',"r'j#1'r:t"":"1
s discussed above, the District

i::*fmi".::*,'.*r{ii;i";dd;iT'io"iii-1""J,'"",Hff .:'""
frff#i|-#;ffi til: j};I,'f "',-'::*:::#*ill:T"T:#;11"J:Hagesror3iI#l':ffi t*.i,:i"*tr."ha'gesi"-iiliir'#"""ff;ff'Tl5"lffi ::
;,fffi 1l1j?i*:m:,*:ali1i,F,$if.iffi ilJ::ffi fiffi i:Tn",.,simi I arly lack the requi site .ri a"rii"ry ilil'*T:i -

See id. (Exhibit ,,4,,, 
pp. 2_3). (emphasis added).

DISCUSSION

T'o begin with' it is important to underst and,thatattempting to reopen a federal case
which has been closed for over five years is a serious matter, and any contentions in support of
re-opening must be carefully reviewed in light of the law which eppl&q_tlr re_opening a closed
case' Moreover' attemptingto reopen a federal case may result in the imposition of sanctjons
against the proponent of a motion to reopen if the motion is not warranted by existine law.
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I. APPLICABLE LAW RIDGARDING RE-OPENING OF A FEDEIIAL CIVL CASE

First, it is important to understand our starting point: there is a fin.al judgment on the

merits which has been entered in the subject case. 800 Seryices, Inc. v. A|T&T Corp.,No. 98- 
,

1539 (D.N,J, Aug. 28,2000), aff'd,2002WL215625 (3dCir. Feb. 12,2t002) (Exhibit "3"). A {

litigant, such as 800 Services, is not permitted to get "two bites at the apple": therefore, as the

Supreme Court has repeatedly recognized, the doctrine af res iudjeata beLrs the re-litigation of the

sam.e claims by the same parties, and collateral estoopel bars the re-litigation of the same issues

by the same parties:

Under the doctrine of. res judicata, a judgment on the merits in a prior suit bars a
second suit involving the same parties or their privies based on thLe same cause of
action. Under the doctrine of collateral estoppel, on the other hand, the second
action is upon a different cause of action and the judgment in the prior suit
precludes relitigation of issues actually litigated and necessary to the outcome of
the first action.

Parklane Hosiery Co. v. Shctre,439 U.S. 322,326 n.5 (1979).

Therefore, in order fbr 800 Services to relitigate the claims in the subject case against

AT&T, it would be necessary to reopen the judgment, which is controlled by Fed. R, Civ. P.

60(b).

A. FED. R. CIY. P. 60

Fed. R. Civ, P. 60(b) states:

(b) Mistakesl Inadvertencel Excusable Neglect; Newly Discovered Evidence;
Fraud. Etc.

\
I

)\J
newl)' discovered evjdence which by due dilieence could not have been
discovered in time tq move-For a new trial ury!qr_Rg!9-12Q); (3) llraud (whether
heretofore denominatp{-j4lrrinsic or extrinsi@ or other
misconduct of an adysltg_party; (4) the judgment is void; (5) the judgment has
been satisfred, released, or discharged, or a prior judgment upon which it is based
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has been reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application; or (6) any other reason justifying
relief from the opera.{.ion of the judgment. The motion shall be mrade within a
reasonable time. ancl for reasons (1). (2). and (3) not more than one vear after the
iudgment. order. or proceecling was entered or taken. A motion under this
subdivision (b) does not affect the finality of a judgment or suspend its operation.
This rule does not lirnit the power of a court to entertain an indeprendent action to
relieve aparty from a judgnent, order, or proceeding, or to grant relief to a
defendant not actually personally notified as provided in Title 28, U.S.C., $ 1655,

or to @br fraud upon the corurt. Writs of ooram nobis, coram
vobis, audita querelil, and trills of review and bills in the nature of a bill of review,
are abolished, and the procedure for obtaining any relief from a judgment shall be

by motion as prescribed in these rules or by an independent action.

Fecl. R. Civ. P. 60(b) (emphasis added).

.ivNote that Fed. R. Ciiv. P. 60(b) expressly states that "[t]he motion shall be made within a

reasonable time, and for reasons (1), (2), and (3) not more than one yeal after the judgment,

orcler, or proceeding was entered or taken"; hence, each of the followin5l must be brought not

more than one year after the judgrnent:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence which by due diligence could nothave been !

discovered in time to move for a new trial under Rule 59(b); \

(3) fraud (whether heretofrrre denominated intrinsic or extrinsiclt,
misrepresentation, or other ntrsconduct of an adver ....

See Fed. R. Civ. P. 60(b) (emphasis added),

Therefore, since the final judgment was entered on or about September 18,2000 (see

docket, doc, no. 53, Exhibit "2",p.6), i.e., more than five years have pzissed since the entry of

the final judgment, each o1. the basis for re-opening this case stated in Fed. R. Civ. P. 60(b) (1)'

(2), and (3) are Ulqg-bqllec! by the plain meaning of Fed. R. Civ. P. 60(b)'

Second, Fed. R. Civ. P. 60(b) (6), i.e., "any other reason justifying relief from the

operation of the judgment", is tantamount to a "none of the above" pro.rision, which refers to a
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60h6il 
--" q'LrEr xute 60@)Q) maynot be consfuued as motion under Rure

Moreover, relief under Fed. R. Civ. p. 60(bX6) requires the demonstration ofextraordinary circumstances' 
^gee, e.g,, Jinks v. Ariedsignar, lnc.,250F.3d3g1, 

3g5_86 
16,h cir.2001) (alleged illness of putative affiiant was not exceptionar circumstance warranting rerief fromsummary judgment when affidavit could have been obtained prior to ilrness).

Further' misapplication of the law by the court is a mafier to be addressed by appeal, so
that an error of law by the Dish'ict court does not constitute extraordinary circumstances
justifring relief under Fed' R' civ. P. 60(bx6) . see cincinnqti Ins, co. v. F-landers Elec. Motor
serv'' Inc'' 131 F'3d 625,628-629 77'h cir. 1997) (incorrect interpretation of law by federal court

did not justiff relief from federal judgment under Fed. R. civ. p. 60(b).

Likewise, a change in the governing law is not an extraordinary circumstance justifying

relief from judgment under Rule 60(b) . See Kansas Pub. Employees Retirement svs. V. Reimer

& Koger Assocs.,194 F.3d 922,925_2619th Cir. lggg).

Third, the "savings clause" of Fed, R. Civ. P. 60(b) provides for the possibility of an

"independent action" and the basis of "fraud on the court" for setting aside a judgment, as



follows:

This rule does not limit the power of a court to entertain an independent action to
relieve aparty from a judgment, order, or proceeding, or to grant relief to a
defendant not actua.lly per:sonally notified as provided in Title 218, U.S,C., $ 1655,
or to set aside a judgment for fraud upon the court.

Fed. R. Civ. P. 60(b) (emphasis added).

The Supreme Court has expressly held that "independent actiorr" simply means that the

li,tigant would have to prove that fraud upon the court had occurred in the independent action, as

opposed to filing a motion pursuant to Fed. R. Civ. P. 60(b); and relief in such action should

runely be granted, and is available only when not inconsistent with the strictures of Rule 60(b)

and when necessary "to prevent a grave miscarriage ofjustice." See lJnited States v. Beggerly,

524 U.S. 38, 118 (1998).

The Third Circuit, however, has adopted avery demanding test for the "fraud on the

court". See Herring v. United States,424F.3d 384 (3d Cir. 2005). 
i

B. THIRD CIRCUIT PRECEDENTz Heting v. United Stutes. 'J

In Herring v. United States,424F.3d 384 (3d Cir. 2005), the Third Circuit considered the

doctrine of fraud upon the court in the context of an independent action. The plaintiffs were

widows of civilian engineers who died in an October 1948 crash of aI\-29 bomber in Waycross,

Ga. See id. The plaintiffs argued that military officials committed frarld on the court in the

original 1949 lawsuit when they allegedly "lied" to ttre trial and appellate courts to prevent the

disclosure of an Air Forcer report on the crash to the court. See id. The plaintiffs alleged that the

military officials falsely claimed that the Air Force report contained "rnilitary secrets" and was

therefore privileged, whic;h resulted in the District Court awarding judgment to the plaintiffs but

for a limited amount--since the case was unable to proceed in light of the govemment's military

sectets claim. See id. The allegedly false statements were made in the affidavit of a military
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altorney' i'e'' a Judge Advocate, and the Secretary of the Air Force, both made under oath. see

id' The case assefting fraud on the court was filed after the daughter of one of the deceased

engineers discovered early in 2000,through an internet search, that the Air Force Report had

been de-classified, and in rrer opinion contained no m:ilitary secrets. Serc id.

The decisionrn Herring v, United states announces an extremely difficult test for proving

a "fraud upon the court'" llhe Third circuit began by noting that actio's for fraud upon the court

are extremely &tg because it challenges "the very principle upon which our judicial system is

based: the finality of ajudgment,,, as follows:

Actions for fraud upon the court are loialg that this court has not previously had

11.":?l'::l,ff,f:11'^:"':l:sl d.nnition of th" .;i-,:;;;-ih.r;oncept of fraud

The presumption against th",,rop-rrilfrf *u."^v rtrvlJvuut6 u-

Lli 1l_t:e throup,h the appellat" pro""r. all the way to the runited StatesSupreme court and reached tinal judgment must be not.just a high hurdle to climbbut a steep cliff-face to scerle.

See id. (emphasis added).

The Third circuit reviewed the jurisprudence of fraud on the court by reviewing the

decisions of other United States courts of Appeals, an<l found that the doctrine of fraud upon the

court constitutes only the most egregious misconduct which attacks the machinery of the court,

itself as follows:

Although other United States courts of Appeals have not articulsted expresselements of fraud upon the court as the sixih circuit did, the doctrine has beencharacterized',as a s;cheme to interfere ,

task of impartial adjudication, as by p
presenting his case or defense.,, fn re
Antibiotic Antitrust Actions,53g F.2d I

\ .ree also Rozier v. Ford Motor Co,573' "only the most egregious m.isconduct. s
jury, or the
will constit Y is iryP]i-ted'

e court dlllersfrom fraud on an adverse party in that it "is limited to fraud whicrh seriouslyaffects the integrity of the normal process of adj udication.,, Gleas.on v. Jandrucko,
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860 F.2d 556, 559 (2d Cir.1998).

fiee id. (emphasis added)"

Consequently, the Third Circuit held that fraud upon the court, in the Third Circuit,

constitutes "a demanding standard", which it articulated as follows:

[W]e will employ a demanding standard for independent actions alleging fraud
upon the court requiring: (l) an intentional fraud; (2) bv an oflhcer of the court;
(3) which is directed at the court itself; and (4) that in fact deceives the court. We
agree with the Court of Appeals of the Eighth Circuit that thg-fraud on the aaqrt
must constitute "qqregious misconduct . . . such as bribery of a judge or iury or

(emphasis added).

In addition, the Third Circuit imposed the following requirements:

We further conclude that a determination of fraud on the court may be iustified
onlv by "the mostsgrggrrous misconduct dirccted to the cour!.jitself," and that it

clear convincing ev iclence.'iI n r e

Coordinated Pretrial Proceedings in Antibiotic Antitrust Actions,5SE F.2d 180,
195 (8th Cir.1976) (citations omitted).

llee id. (emphasis added).

In reaching its holding, 1.he Third Circuit reiterated that in order for the fraud to involve

"egregious misconduct directed to the court itself ', it must involve an. officer of the court. so that

perjury by a witness alone is insiufficient, as follows:

[W]e agree with the courts analyzing fraud upon the court which have required
the fraud to be perpetrated by an "officer of the court." See Geo. P. Reintjes, 7l
F.3d at 49; Demjcrnjuk, l0 F.3d at 348; Loch,vood v. Bowle,s,46 F.R.D. 625,632
(D.C. Cit. 1969). 'Ihese cases have noted. and we agree. thatJerjury by a witness
tS_:q91_engUghlq oonstitute fraud upon the court. See e"g., Geo,, P. Reintjes Co.,7l
F.3d at 49 ("The possibility of perjury, even concerted, is & coffrrrlon hazard of the
adversary process with rvhich litigants are equipped to deal through discovery and
cross-examination, and, where warranted, motion for relief from judgment to the
presiding court. Were mere perjury sufficient to override thr: considerable value of
finality after the statutory time period for motions on account of fraud has

,| 
exVired, it would upend [Rule 60's] careful balance.") (citations omitted).

22



See id. (emphasis added),

To summarize, in the Third Circuit, fraud on the court has the lbllowing elements, as set

forth in Herring v. United States:

:(1) an intentional ftaud;
-{2) bV an officer of'the court;
{3) which is directed at thLe court itself;
\4) that in fact deceives the court;t(S) u determination. of fraud on the court may be justified only by ,,the most

egregious misconduct directed to the court itself (such as briliery of a judge or
. 
jury or.flabrication of eviclence by counsel); and
\0; ttre fraud "must be supportedby clear,'unequivocal and convincing evidence.,,

See id.

In applying the standard for fraud on the courl. to the Herring flrcts, the Thir:d Circuit held

that the fraud on the court standard was not met, as follows:

Because there is au obviously reasonable truthful interpretation of the statements
made by the Air Fotce, Appellants are unable to make out a claim for the perjury
which, as explained above, forms the basis for their fraud upon the court claim.
We, therefore, conclude that Appellants failed to state a claim upon which relief
can be granted.

See id.

II. SUMMARY OF CONTEN:IIONS IN SUPPORT OF RE-OPE]\ING THE CASE

Mr. Okin has summarizeclthe five areas he contends constitute fraud on the court, in his

ernail to Mr. Inga of February 15,2006, as follows:

These are the five areas irr which we feel ATT committed fraud upon the court
and 800 Services.

l) The whole issue of restructuring, being denied by ATT, beirrg told I was not
allowed to, Having; Shipp deposed and playing dumb, the fact shipp was
compensated by A'J]T and this not being disclosed to the court. The fact that if the
court was not misled intentionally by ATT, politan would have ruled in g00
Services favor.

z) Nqn trcaqfu dBpA serylggqplan, Shipp flat out lies in the cleposition, and
ATT using this lie upon the court, If Judge politan knew that Shipp had indeed
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been given a proper transfer of my plan, Politan would have sent this case up to
the FCC for further review.

3) The IQQ recently ruled that ATT acted in an illegal way pertaining to
applying shortfall charges,, this was an act of fraud, also ATT committed mail
fraud by utilizing the U.S. Fostal service.

4) The {act that hlerrqgateAg! questions requesting informatiorr not once but
infact twice were ignored. I have recently discovered from Al Inga numerous
letters from Larry Shipp to ,{TT, these letters show he played dumb during his
deposition, ATT failed to provide documentation that Shipp wars compensated.

5) Discrimination, [here a,re two areas here to look at, one is section 202, andthe
other is section 203.

A oopy of the email thread containing this email is annexed hereto as Exhibit "11" (emphasis

added).

Mr. Inga summarizes his oontentions, which overlap with Mr. Okin's contentions, in his

statement. See \nga Statement, pp. 49-5 1 (Exhibit " 1 0").

In addition, Mr. Inga summarized the significance of the testimony of Mr. Lany Shipp, as

follows:

The lies that Shipp stated are not direct lies. The)z arc-lias o:[lmLission at best. The
main thing you need is two things 1) The plan was properly resl.ructured anc
AT&T did not give 800 Services credit for this. AT&T lied and said he would
have penalties assessed against him. 2) The accounts were transferred to Shipp
and he did confirm AT&l'denied the transaction. THA'T IS IT PERIOD.

Shipps statements in the deposition were misconstrued by AT&T. There is not a
direct lie regarding these two items.
To say Shipp was oompensated $100 million is far fetched. He was given cash
less than a million. AT&1'told him that he did not have to pay shortfall and
termination which were bogus charges anyway that required no rendering of
services by AT&T,

\
The Court would believe AT&T misrepresented and misconstnred Shipp more
than Shipp willing to commit perjury to assist AT&T. The point is AT&T is the
one who defrauded Phil.

When Shipp now ltnds ouLt about how AT&T lied he sets the record straight and
says AT&T defrauded 800 Services. His letters back up his statements.

.,, 
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See Email from Mr. Inga, <lated January 3I,2006, which is atmexed hereto as Exhibit "12"

(emphasis added).

III. APPLICATION OF APPLICABLE LAW TO THE CONTENTIONS IN SUPPORT

OF REOPENING THE CASE.

A. AT&T'S DENIAL OF RESTRUCTURING ASi T'RAUD ON THE COURT
CONTENTION.

1. Background olfl the Restructuring Contention

With respect to resl.ructuring, relating to Counts Seven and EigJht, the District Court

recognized: "800 Services also oontends that AT&T tortiously interfer:ed with its business when

A.T&T refused to allow 800 Services to restructure its plan." 800 Services, Inc. v. AT&T Corp.,

No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,2002 WL 21562:, (3d Cir. Feb. 12,2002) (Exhibit

"3", p.20). The District Court found the following facts relating to thr: restructuring contention:

In or about. July 2l , 1 995, 800 Services then attempted to "restructure" its

CSTP II Plan. By letter dated July 25,1995, AT&T respondedlto 800 Services's

request to restructlre its CSTP II Plan and outlined tlhe terms and conditions

specified under Tzrriff No. 2 thatwere applicable to this request. See Solomon

Cert., Exhibit I. Specifically, AT&T advised 800 Services thallunder the tariff, if
800 Seruices restnrctureilits existing CSTP II. Plan, lJ00 Services would remain

liable under the tariff for any shortfall charges accrued in the first year of its plan

and, in the event ttrat 800 Services failed to satisfy its Minimum Annual
Commitment for 1he first year of the existing plan, it would als;o be required to

repay the promotional credits paid to 800 Services under the plan. See rd. AT&T
advised 800 Services to notif, it if 800 Services wished to pro,oeed with this

request. See id. $00 Services never attempted to prcqqgdJiltL this request. See

Okin Dep. atpage 94, lirres 7-10. In fact, OkrnlgsliJied that 8t)0 Services did not

qualif.v for a restrurcturing of its plan under the termsrqf the governing tariff' See

Okin Dep. at page 134, lines 7-1 1.

iiee id. (Exhibit "3", pp. l0-1 1) (emphasis added).

It should also be noted that the District Court found that "the aLllegations of the Complaint

concern service to which 800 Services subscribed after Augg4;t l-!)94." See 800 Services, Inc.
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v. AT&T corp., No. 98-1539 (D.N.J.Aug. 28,2000), aff'd,2002wL215625 (3d cir. Feb. 12,

2002) (emphasis added) (Iixhibit "3", p. 8).

With respect to restructuring, the District Court held:

Further, 800 Services's [sic] allegation that AT&T wrongfully refused its
request to restructure is belied by the testimony if lsiililS_Pfei4lent. The record
reveals that AT&T responded to 800 Services's requerst to restrurcture its CSTP II
Plan and outlined the terms and conditions specified under Tarilf No. 2thatwerc
applicable to this request. See Solomon Cert., Exhibit L Specifically, AT&T
advised 800 Services that runder the tariff, if 800 Services restrur;tured its existing
CSTP II Plan, 800 Services would remain liable undel the tariff for any shortfall
charges accrued in the ftrst year of its plan and, in the event that 800 Services
failed to satisfy its Minimum Annual Commitment for the hrst;rear of the
existing plan, it wourld also be required to repay the promotionall credits paid to
800 Services under the plan. See id. AT&T advised 800 Services to notify it if
800 Services wishecl to proceed with this request. See id. 800_[iervices never
attempted to proceed with this request. See Okin Dep. at page 9t4,lines 7-10. In
fact. Okin testified that 800 Services did not qualitr for a restrur;turing of its plan
under the terms of the governing tariff. See Okin Dep. at page 1 34, lines 7-1 1.

See id. (Exhibit "3", p. 2I-22) (emphasis added).

On appeal to the Third Cilcuit, 800 Services described the attempted restructuring as

follows:

AT&T's Refusal to, Restructure or Merge 800 Serviceq

!00 Services tried to restructure its existing plan but AT&T would nq1
allow thiS. 800 Services tried to merge its plan to Contract Tariff 516, which
would have been a bigger savings for the end users and a higher commission for
800 Services. The merger was to go through GE because GE had the tariff. The
paperwork was sent and 800 Services was told that it met all ther guidelines. But
AT&T denied the nlerger. [A5021 The merger was attempted through Combined
Companies, Inc., owned by Lany Shipp. 1A549; A698 to A6991 The merger was
denied by AT&T on July 25,1995. [A575 to A576J

Mr. Inga testified that AT&T would not provir;ion onto Contract Tariff
516 either his or 800 Services' customers. AT&T would not allow the transfer of
accounts from one plan to the other. [4325 to Aj28J Mr. Inga testified that two
companies were given Contract Tariff 516. [A375 to A376J

Appellate Brief of 800 Services, p. 12 (a copy is attached hereto as Exhibit "l3") (emphasis
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added).

The Third Circuit affirmedl the District Court's award of summary judgment as to Counts

Seven and Eight by noting that "the District Court found a lack of evidence in support of 800

Services' tortious interference clai.ms", and noted that "Although 800 Sr:rvices presumptively

ar€jues on appeal that the business would have continued to flourish but for AT&T's actions, it

ofI:ers no details to support that contention." 800 Services, Inc. v. AT&'rr Corp.,2002WL

215625 (3d Cir. Feb.72,2t)02) (Exhibit "4",p.2). Further, in affirminlg the grant of summary

judgment for AT&T on the count<lrclaim, the Third Circuit expressly found:

The agreement between the parties was controlled by the Tari.flf N o. 2. Tarrff No. 2
requires that the aggregato'r pay the provider for usage and shortfall charges. 800 Services
has not contested incurring usage charges or the amounts thereof.

See id. (Exhibit "4").

2. Nature of Okin a4d-Itrsa's Restructuring Contention

Mr. Okin summarizred his contention regarding restructuring in ian email, dated February

15,2006, as follows:

1) The whole issue of resl;ructuring, being denied by ATT, being told I was not
allowed to, Having Shipp deposed and playing dumb, the fact Shipp was
compensated by Alt'T and this not being disclosed to the court. lfhe fact that if the
court was not mislerd intentionally by ATT, Politan would have ruled in 800
Services favor.

See Email from Mr. Okin, dated February 15,2006 (Exhibit "11") (emphasis added).

Mr. Inga's contention that AT&T's refusal to permit 800 Services to restructure violated

the Communications Act is discussed infra. Apart from said purported Communications Act

violations, the gist of the contention regarding restructuring is that any rsf 800 Services plans

wlrich were pre-June 17,1994, CSTP2, would be grandfathered under aL pre-existing tariff, which

only had to meet fiscal yeal end shortfall commitments, and not the more arduous monthly pro-
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rata commitments. .See Inga Statement, pp. 5-14 (Exhibit "10"). Hence, Mr. Inga contends that

All&T acted improperly in advising 800 Services that it would remain liable under the tariff for
i'i"t +

any shortfall charges, which allegedly convinced Mr.Ifianot to demarLd that AT&T accept the

purported restructuring. Serc id.

More important, Mr. Inga contends that AT&T's attorneys actecl fraudulently in the

litigation, discussed herein, by inter alia (a) entering into a settlement vrith Mr. Shipp in separate

litigation with him, which required him to cooperate with AT&T, andlthen subpoening him in a

deposition, purportedly without diisclosing the existence of said settlemront; (b) bV arguing that

800 Services was subject to shortfall charges, after Judge Politan had allegedly ruled on the issue

differently inCombined Companies, Inc. v. AT&T Corp.,No. 95-908 (D.N.J. Feb.24,1995); and

(c) by not producing certain letters from Mr. Shipp which allegedly skrow that no shortfall and

termination charges can ever be irnposed on pre-June 17,1994 plans if timely restructured. See

Inga Statement (Exhibit "10").

With respect to Mr. Shipp's testimony at the deposition, Mr, Ing5a does not claim that Mr.

Shipp made any express misrepresentations. Instead, Mr. Inga argues that Mr. Shipp committed

"lies of omissiott," Mr. Inga summarized his arguments regarding Mr. Shipp's testimony, in an

enrail dated January 31,2006, as follows:

The lies that Shipp stated are not direct lies. They are lle5_o.lsmission at best. The
main thing you need is two things 1) Th
AT&T did not give 800 Services credit
have penalties assessed against him. 2)
and he did conf,rrm AT&T denied the tr

Shipps statements in the deposition were misconstrued by AT&T. There is not a
direct lie regarding these two items,

See Email from Mr. Inga, <lated January 3I,2006, which is annexed hereto as Exhibit "12"

(ernphasis added).
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Mr. Inga contends, inter alia, that the District Court erred in the subject case by holding

that-800 Services was subject to shortfall and termination penalties because 800 Services' plans

were actually purportedly ordered before June 17, 7994, andwere therefore "srandfathered,' on a

previous tariff, as follows:

What happened in the 800 Services, Inc. case before Judge Politan is that Judge
Politan never had to understand which paper work gets filled out by an aggregator
and what boxes are selected etc. This is because the Inga Companies plans traffic
only was attempted to be transferred in Jan of 1995 and the plans had not been
restructured between June 17th 1994 andJan of 1995. Thereiore the Court never

how an
' grandfathered status.

Inga Statement, p. 4l (Exhibit "10") (emphasis added),

3. Application of the law to Okin and Insa's Restructurins Contentiou

To begin with, it is important to reiterate that the District Court disposed of 800 Services'

restructtlring arguments by fi ndin g that:

AT&T advised tt00 Services to notifli it if 800 Servie;es wished to proceed 
r

attempted to proceed with this i
." Moreover, the District Court I
es did not qualify for a restructuring v

lines 7-11." ., 
g tariff' 

^See 
okin Dep' atpage 134'

see 800 services, Inc. v. AT&T Corp.,No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,2002wL

215625 (3d Cir. Feb.12,2002) (Exhibit "3",pp.21-22). Now, if Mr. okin was misguided in his

pre-litigation belief regarding whether he legally qualified for a restructuring: this is something

which had to be presented to the District Court; however, at this point, none of the contentions

made by Mr. Inga and Mr. Okin provide any reasonable basis for contending that the District

Court's holding would have been different since the District Court's holding on the restructuring

was based on Mr. okin's own testimony . see id (Exhibit "3", pp. 2l-22); see also lnga

Statement, (Exhibit "10"). Consequently, these contentions regarding restructuring do not

29



pro vide a basis for reopening the subject case pursuant to Fed. R. Civ. P. 60(b). See, e.g., MCI

Telecommunications Corp., v. Matrix Communications Corp.,135 F.3d |27,35-37 11't Cir. 1998)

(relief from judgment was properly denied when newly discovered evidence was not likely to

hav'e changed outcome of action).

Nonetheless, even if these r:ontentions regarding restructuring could somehow result in a

difllerent outcome, they do nrot pro'vide a basis for reopening the case under Fed. R. Civ. P. 60(b).

First, to the extent that these contentions constitute a misapplication of liaw as Mr. Inga claims

("What happened in the 800 Services, Inc, case before Judge Politan is that Judge Politan never

had to understand which paper work gets filled out by an aggregator anclwhat boxes are selected

etc.,"): misapplication of the law by the court is a matter to be addressed by appeal, so that an

error of law by the District Court does not constitute extraordinary circumstances justifying relief

uncler Fed. R. Civ. P. 60. See Cincinnati Ins. Co. v. Flanders Elec, Motor Serv., Inc.,131 F.3d

625, 628-29 17tn Cir. 1997) (incon'ect interpretation of law by federal court did not justify relief

from federal judgment under Fed. R. Civ. P. 60(b)).

Second, to the extent that these contentions regarding restructuring could be based on

"newly discovered evidence which by due diligence could not have been discovered in time to

move for a new trial under llule 59(b)", or are based on "fraud (whether: heretofore denominated

intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party": these

contention are barred by the one year time limit of Fed. R. Civ. P. 60(b) which expressly

mandates that any such motions be made "not more than one year after the judgment, order, ot

proceeding was entered or taken"--since the final judgment was entered on or about September

18,2000. See docket (doc, no. 53) (ExhibiI"2",p.6).

Further, in applying the Third Circuit's Herring test, regarding liaud on the court, to the
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contentions made by Mr. Okin and Mr. Inga relating to restructuring, shows that these

contentions fail the Heruing test. .Each element of the Herring test will be addressed separately,

as follows.

a. An intentional fraud.

As a preliminary matter, it is important to note that whether AT&T acted improperly in

advising Mr. Okin prior to the litieation about the applicability of the shortfall charges was one

of the subj ects of the closed litigation, and--by itself--i s not the type of fraud (even assuming that

it could be considered fraucl) whioh can be considered under the Hewintg test, which concerns

fraud upon the court, itselfl in the litigation. Hence, Mr. Okin's contention regarding

restructuring of "being denied by ATT, being told I was not allowed to" is inapposite to the

Herring test, i.e., it is not the type of wrong which the doctrine of fraud on the court is intended

to remedy.

The only misrepresentations in the litigation which Mr. Okin and Mr. Inga attempt to

point to in their contentions, regarding restructuring, concem Mr. Shipp's testimony. A copy of

the transcript of Mr. Shipp's testimony is annexed hereto as Exhibit "14".

With respect to Mr. Shipp's testimony, Mr. Inga has characteized the nature of his

misrepresentations as "lies of omission". For example, Mr. Okin charurcteizes Mr. Shipp's

testimony as: "Having Shipp deposed and playing dumb". As noted suprq, Mr. Inga stated:

The lies that Shipp stated are not direct lies. They are lies of qmission at best....

Shipps statements in the deposition were misconstrued by AT&T. There is not a

direct lie regarding these two items.

See Email from Mr. Inga, dated January 31,2006, which is annexed hereto as Exhibit "l2"

(emphasis added).

There is no question that this contention regarding Mr. Shipp's testimony is not the type
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of "fraud" that is recognized under the Heruing test. First, to the extent that Mr. Shipp omitted

volunteering anything is not a misrepresentation, or a "lie of omission", because a deposed

witness is only required to answer the questions which are expressly put to hirn, i.e., he is not

under anv duty to volunteer infornnation. Moreover, Fed. R. Civ. P.26(e) which requires parties

to supplement a response "if the party learns that the response is in some material respect

incomplete or inconect.,.." is not applicable to depositions. See, e.g,, Griswoldv. Fresenius

USA, lnc.,978 F, Supp. 718,'722 (\1.D, Ohio 1997).

Second, even if Mr" Shipp could have been considered to have been under a duty to

volunteer information, the nature of the "omissions" which Mr. Shipp allegedl'y omitted are not

the type of misrepresentations of fact which wouid establish a fraud under the Herring test.

Specihcally, Mr. Okin and Mr, Inga apparently believe that Mr. Shipp was required to offer his

opinion regarding the operations of the tariffs in question, i.e., that 800 Services plans which

were pre-June 17, i994, CST'P2, would be grandfathered under a pre-existing rtariff, which only

had to meet ftscal year end shortfall commitments, and not the more arduous monthly pro-rata

commitments. See Inga Statement, (Exhibit "10").

However, as a witness, Mr. Shipp was oniy competent to testify to facts which he had

knowledge of. NIr. Shipp would not be required to act as an expert witness for 800 Services. See

generally, Fed. R. Evid. 701 (exchrding opinions by lay witness which are "based on scientifrc,

technical, or other specialized knowledge within the scope of Rule 702.") (emphasis added).

Consequently, if 800 Services wished to explain to the court its legal interpretation of the

applicability of shortfall charges under the applicable tariffs, it was required to do so either

through its attorneys, or through ern expert witness. It could not expect Mr, Shipp to volunteer

his opinion, especially when he was not directly asked his opinion by 800 Services' attorney,
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Third, a review of Mr. Shipp's deposition shows that he actually referred to "a commonly

heJld opinion" regarding shortfall charges, as follows:

Q. Did he [Mr. Okin] ever discuss a means or mechanism to avoid paying the
shortfall charges in the event that they were assessed against his plans?

A. No. I do not. But therer was a commonly held opinion that-b certain instances
g:naltlz.

Shipp. Depo. p. 45 (Exhibit "l4"Xemphasis added).

Fourth, the contention that a fraud was perpetrated on the court in the form of a "lie of

onrission"--with respect to 1;he grandfathering of 800 Services pre-June 17 , 1994, CSTP2 plans--

tS-belted tV MlInqa's own testimony in this litigation. Specifically, IVtr. Inga expressly

explained in his deposition in the subject litigation that the "old CSTP2 plan, cannot go into

shortfall, as long as it was restrucLured on a timely basis", as follows:

13 a. Did you anclMr. Okin discuss the fact
14 that at least some of his plans were post June
15 17th,1994?

16 A. I don't know as far as what plans were,
17 what plans weren't, and I just told him basically
18 what the -- what the FCC tariff indicated and what
19 Mr. Fitzpatrick, who was the account manager, had
20 explained as to what the rules and regulations are
21 regarding wlhen traff,rc can be transferred; and the
22 old plan. the
23 shortfall. as lq4g_a_s_t!1llA5 re$ruqlqed on a
24 timely basis.
25 qrl'nplaus.

Inga. Depo, p. 18 (lines 13-25) to p. 19 (line 1 to 6) (Exhibit "15") (emphasis added).

In fact, Mr. n testif,red regarding his contentions relating to the grandfathering of the

pre-June 17 , 1994, CSTP2 plans, and also reiterated that an audiotape is in the record of this

litigation "which completely describes what a new plan is versus an oldlplan, et cetera", as

follows:
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9 A. I believe Mr. Okin was attempting to
l0 transfer the tlaffic on any of the plans that were
l1 pre June 17th,1994, CSTP2, which would grandfather
12 him. Those plq4g r4nnot be subjected to shortfall
13 charges becarlse the,v ff t994,
14 issued RVPP ID nunbers.

I think you have the audiotape which
completel)' describes what a new plan is versus a4
qfdrba, {!=eIe&.

See id., atp. 17 (lines 9-17) (Exhibit "15").

Fifth, the District Crcurt in the subject case did not accept Mr. Oliin's contention that he

did not have to pay the shorlfall ctLarges, as Mr. Okin testified in his detrrosition, and despite Mr,

Inqa's testimony in his deposition that the "old CSTP2 pIan, cannot go into shortfall, as long as it

was restructured on a timely basis". Note that the District Court found:

The record reveals that Okin then embarked upon a series of "strategies"
seemingly aimed at 4voidirrg the shortfall charges which, incidlentally, Okin
believed he did not have to pay. see okin Dep. atpage 166, lines 3-10.

800 Services, Inc. v. AT&T Corp., No. 98-1539 (D.N.J. Aug. 28, 2000r), aff'd,2002WL

215625 (3d cir. Feb. 12,2002) (Exhibit "3", p.9) (emphasis added). N,cnetheless, the

District Court held:

Tariff No. 2 further provides that the customer will incur "shortfall"
charges in the event that it does not satisff its Minimum Revenue Commitment
and "termination" charges if it discontinues service before the completion of the
term. See Id"

Id. (Exhibit "3", p.7) (emphasis added). The Third Cir:cuit, which coul<l have reviewed the

record in the subject case, including Mr. Inga's deposition testimony, aff,rrmed the District Court,

holding:

The agreernent between the parties was controlled by the Tariff lrlo. 2. Tariff No.
2 requires that the agglegator pay the provider for usage and shoftfall charges.
800 Servi.ces has notsgnte,sted incuning usa$ mrounts thereof.
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800 services, Inc. v. AT&1" Corp.,2002wL215625 (3d cir. Feb. 12,2002)(Exhibit,,4,',

p. 2) (emphasis added).

Hence, the notion that Mr. Shipp could some how have comrnitted the egregious

frerud of fraud on the court, within the meanin g of Heming, by omitting to stress the legal

arsument made by Mr. Inga in hisr deposition that "old CSTP2 plan,cannot go into

shortfall, as long as it was restrucltured on a timely basis" borders on the nonsensical,

Sixth, the fact that AT&T continues to litigate in court--to this itay--that ,,the tariff

still allows AT&T to inflict shortfall against properly restructured plans;,, --i.e., the

position accepted by the District Court and Third Circuit in the subject case--shows that

this is simply a legal issue which r;ontinues to be litigated. As Mr. Inga states:

It must also be noterl that AT&T is still arguing today in the Inga Companies
remaining case against AT'&T that the tariff stiil allows AT&lf to inflict shortfall
against properly 

ryslructured plans even though the tariff clear:ly favors the
aggregator. AT&T has never admitted what the tariff seems to make clear.

See Inga Statement (Exhibit ,,I0,,, p. 22).

In fact, AT&T arguos in its brief opposing the Inga Companies' pending motion

to'vacate,rn combined companie,s, Inc. v. AT&T corp.,No. 95-90g (D.N.J. Feb.24,

1995), as follows:

The claim that shorrtfall charges are not a genuine obligation i55nores the tariff s
language, statutory and regulatory requirements, and court decisions, including
one by Judge Politarr in 2000, awarding AT&T shortfall charges incurred under
its tariffs, see Telecom Int'l America, Ltd. v. AT&T corp., o7 n, supp .2d, rg9,
221 (S.D'N'Y' 1999) (granting summary judgment for shortfall oharges); 800
services, Inc. v. AT,ftT corp., civil Action No. 9901539, (D.N.J. lig. )t,2000)
(awarding approximately $1.3 million in shortfall charges) (pglirtan, j), off'4,
2002WL21s5625 (.3d Cir, Feb. 12 2002).

Brief of AT&T in opposition to the Inga Companies' motion to vacater stay, (doc. no.

126)(Exhibit "8", p. 15) (emphasis added).
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Moreover, regarding Mr. Inga's "grandfathering" argurnents, AT'&T argues in the same

brief:

There is also no merit to Plaintiffs' claim that the nine plans wer,3 "immune" from
shortfall or termination charges because they were suplposedly ordered before
June 17, 1994. Judge Politan made no such finding; at most, the Court noted that
in the context of tenrrination charges, there were methods for deliaying or erasing
liability by transferring cornmitments to a new plan. (lvlay 19,7'995 Opinion at
11). That observation cleanly does not constitul,e a fincling that Plaintiffs' plans
were immune from shortfall or termination. Moreover, as the FCC noted,
whether these plans were pre-or post-June I7,1994 plans is disputed. (See FCC
Opinion at fl19 n. 93).

see id. (Exhibit "8", P. 15, n. 4).

Seventh, with respect to the contention that AT&T should have disclosed that it had

setttled with Mr. Shipp: it is true that an argument can be made that AT<tT should have disclosed

this fact as a matter of candor; however, it must also be pointed out that 800 Services' attomey at

the deposition agreed that I'{r. Shipp would not be required to answer any questions regarding

any case other than the subject litigation. Specihcally, AT&T's attorne'y asked Mr. Shipp, the

following:

Q. You are appearing pursuant to a subpoena r//e issued in the case

captioned 800 Services v. AT&T, and we've schedulerl the depc,sition for today.
You indicated to me in a fax - both in a fax and orally on the phone yesterday,
that you were agreeing to appear for this deposition, but you are willing to answer
only questions relating to this case and no other case, and that's - as I understand
it, that's a concem because Mr. Murray represents othrlr clients in a case which
you are involved; is that correct?

A. That's correct,

Shipp. Depo. pp.3-4 (Exhibit "l4") (emphasis added).

The attorney for 800 Services, Mr. John H. Murray, Jr., then expressly agreed that Mr.

Shipp would only be asked questions about this case, a.s follorvs:

Q. So it's my intention to ask only aborut this case, only questions relevant
to the claims asserted 800 Services against AT&T, and any counterclaims that are
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in this matter,
And while we were waiting to set up, I advised Mr' Munay that

you had sent a fax, I don't think that he received it, but he indicated to me he was

also going to be agreeable to ask questions onlv about thrs rnattsU.

MR. BROWN: Is that conect, Mr. Murray?
MR. MURI{AY: That's correct.

See id. (emphasis added).

Finally, it should be noted that even if Mr. Shipp coulil someho'w be deemed to have {
I

committed perjury by feigning a lack of memory, something which is very difficult to prove: the V

Third Circuit has expressly hetd that without a showing that the other rr;qufuements of fraud on

the court are satisfied, including the egregious nature of the fraud: "perjury by a witness is not

enough to constitute fraud upon the court." See Heruing v. United States, 424F.3d 384 (3d Cir.

2005) (quoting Geo. P. Reinties (]o.,71F.3d44,46-49 (1st Cir. 1995))'

In sum, the contention that Mr. Shipp engaged in "lies of omission" relating to the

restructuring contention do not set forth a cognizable fraud, under the Herring test.

b. by an officer of the courtl

Apart from there nLot being a cognizable fraud, since Mr. Shipp is not an officer of the

court, the "by an officer of the court" element of Herring is not met by any actual showing of

evidence implicating AT&T's counsel; mere conjecture does not suffir:e for such serious

charges. SeelngaStatement (Exhibit "l0"). Moreovet, any legal argnments presented by

AT&T's attorneys would not normally by considered to be misrepresentations of fact.

c. which is directed at the court itself;

Since Mr. Shipp's testimony does not appear to contain an acfiral fraud, this element is

not apPlicable.

r d. that in fact deceives the courtl
I

' ,rn." Mr. Shipp's testimony does not appear to contain an actual fraud, this element is
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also not applicable. However, it iLs nonetheless important to note, as discussed supra, that the

District Court disposed of tt00 Services'restructuring arguments based on Mr. Okin's own

testimony. See 800 Services, Inc. v. AT&T Corp.,No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,

2002WL215625 (3d Cir..Feb. 12,2002) (Exhibit"3",pp. 2n-22). He:nce, evenif Mr. Shipp's

testimony were fraudulent, it is questionable whether it could be deemed to have deceived the

District Court since the Dir,itrict Clourt based its grant of sumrnary judgment on Mr. Okin's

testimony. See id. Moreovet, as noted supra> if Mr. Okin contends that AT&T deceived him

regarding the shortfall chalges, prior to the litigation, that was a subject for the litigation, itself:

it would not be the type o1 fraud ,on the court which is cognizable under the Herring test.

e. a determination of fraud on the court may be justified only by '(the most
egregious misconduct directed to the court itself (such as bribery of a judge
or jury or rytion of evidence by couns0;

Since Mr. Shipp's testimony does not appear to contain an actual fraud, this element is

also not applicable. But as with the other elements discussecl above, it can be argued that even if

Mr. Shipp's testimony did, contain an express misrepresentation that it would not be deemed to

be of the type considered "the most egregious misconduct directed to the court itself', within the

rneaning of Heruing. See Herring v. United States, 424 F.3d 384 (3d Cir. 2005) (holding that

"only the most egregious misconduct, such as bribery of a judge or members of a jury, or the

fabrication of evidence by aparty in which an attomey is implicated, will constitute a fraud on

tlre court") (quoting Rozier v. Ford Motor Co., 573 F.2d 1332, 1338 (5;th Cir. 1978) (emphasis

added)).

f. the fraud "muist be supported by clear, unequivocal and convincing
evidence.tt

Since the contentions regarding restructuring do not establish a case for actual fraud, this

element is not met.
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B. NON-TRANSFER OF PLAN WITH ACCOUNTS AS IIRAUD ON THE COURT
CONTENTION

1. Backqround of the non-transfer of Plan Contentlon

With respect to the transfer of the plans, which also related to Cc,unts Seven and Eight,

the District Court granted summary judgment for AT&T, based on its firrding that:

800 Services next contemplated moving certain business traffic from its
Tariff No. 2 service 1;o CT 516. Notwithstanding 800 [iervices's allegations in its
Complaint, 800 Ser.qrces has admitted in that it did not qualiff to
subscribe directly to CT 516 and that 800 Servioes never actually submitted an

order to AT&T for service to CT 516 or under any other contractl tariff or to
transfer service frorn Tariff No. 2 to CT 516. See Okirr Dep. at prages 101-105.

800 Services, Inc. v. AT&T Corp., No. 98-1539 (D.N,J. Aug. 2.8, 2000), aff'd,2002WL215625

(3d Cir. Feb. 12,2002) (Exhibit "3",p.11) (emphasis added)" Note thart the District Court's

finding was based on Mr. Okin's own testimony.

On appeal, 800 Services stated, with respect to the transfer conterntion:

AT&T's Refusal to Restructure or Merge 800 Serviceq

800 Services tried 1;o merge its plan to Contracl; Tariff 516, which would
have been a bigger savingsi for the end users and a higher commission for 800
Services. The merger was to go through GE because GE had the tariff. The
paperwork was sent and 800 Services was told that it rnet all the guidelines. But
AT&T denied the nrerger.lA502l The merger was attempted through Combined
Companies, Inc., owned by Larcy Shipp. 1A549; A698 to A6991 The merger was
denied by AT&T on July 25,1995. [4575 to A576J

Mr. Inga testified that AT&T would not provision onto Contract Tariff
516 either his or 800 Services' customers. AT&T worild not all,ow the transfer of
accounts from one plan to the other, [A325 to A328J Mr, Inga testifred that two
companies were given Contract Tariff 516. [A375 to ,4376J

Appellate Brief of 800 Services, p. 12 (a copy is attached hereto as Exhibit "13") (emphasis

added).

The Third Circuit alfirmecl the District Court's grant of summary judgment. 800

Services, Inc. v. AT&T Corp.,20A2WL215625 (3d Cir. Feb. 12, 2002) (Exhibit "4").
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2. Nature of Okin aLryL lnga's Transfer Contention

Other than the Comrnunications Act contentions which are discussed infra, Mr. Inga

surnmarized his contention regarding transfer, as follows:

The lies that Shipp stated are not direct lies. They are ltgs_plqlqi.s_Ste!_at fg$....
The accounts were lr:ansferred to Shipp and he did confirm AT&;T denied the
transaction. THAT IS IT PERIOD.

Shipps statements in the deposition were misconstrued. by AT&lf. There is not a

direct lie regarding these trvo items.

See Email from Mr. Inga, dlirted January 31,2006, which is annexed hereto as Exhibit "12"

(emphasis added).

Mr. Okin summarizr:s his contention regarding transfer, as follo'ws:

2) Non transfer of 800 Services plan, Shipp flat out lir:s in the deposition, and
ATT using this lie upon the court, If Judge Folitan knew that Shipp had indeed
been given a propel transfi:r of my plan, Politan woulcl have sent this case up to
the FCC for further review.

See email annexed hereto as Exhibit "11".

3. Application of tthe law to Okin and Insa's Transfer Contention

As with the restructuring contentions discussed supra., it must first be noted that the

District Court disposed of the alleged wrongdoing relating to transfer based on Mr. Okin's own

testimony, i.e,, that "800 Services never actually submitted an order to .AT&T for service to CT

- 515 or under anv other contract tariff or to transfer service from Tariff lNo. 2 to CT 516." 800

Services, Inc. v. AT&T Corp., No" 98-1539 (D.N.J. Aug. 28, 2000), aff'd,2002WL215625 (3d

Cir. Feb. 12,2002) (Exhibit "3",p.11) (citing Okin Dep. at pages 101.-105) (emphasis added).

Consequently, the contentions regarding transfer, stated sLtpro, (regarding Mr. Shipp's

testimony) would not appear to result in a different outcome by the District Court since the

District Court disposed of these allegations based on Mr. Okin's testimony, Therefore, they do
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not appear to constitute a bzLsis for relief pursuant to Fed. R. C:iv. P. 60(tD. See, e.g., MCI

Telecommunications Corp., v. Matrix Communications Corp.,135 F.3d 27,35-37 (1't Cir. 1998)

(relief from judgment was properly denied when newly discovered evidence was not likely to

have chansed outcome of action).

Also, as with the resi,ructuring contentions discussed supra, even if these contentions

regarding transfer could sornehow result in a different outcom,e, they do not provide a basis for

reopening the case under Fed. R. Civ. P. 60(b). First, to the extent that t,hese contentions

constitute a misapplication of law: misapplication of the law by the court is a matter to be

adclressed by appeal, so that an error of law by the District Court does n,ot constitute

extraordinary circumstances justifying relief under Fed. R. Ci.r, P. 60. fiee Cincinnati Ins. Co. v.

Flanders Elec. Motor Serv., lnc.,731 F.3d 625,628-629 Qth Cir.1997) (incorrect interpretation

of law by federal court did not justi$r relief from federal judgrnent under Fed. R. Civ. P. 60(b)).

Second, to the exterrt that these contentions regarding transfer could be based on "newly

discovered evidence which by due diligence could not have been discovered in time to move for

a new trial under Rule 59(b)", or are based on "fraud (whether: heretofole denominated intrinsic

or extrinsic), misrepresentation, or other misconduct of an adverse part1," ' these contention are

barred by the one year time limit of Fed. R. Civ. P. 60(b) which expressly mandates that any

such motions be made "not more 1,han one year after the judgrnent, order, or proceeding was

entered or taken"--since the final judgment was entered on or about September 18,2000. See

docket (doc. no. 53) (Exhibit"2", p. 6).

Further, in applying the Third Circuit's Herring test, r,ogarding fiaud on the court, to the

contentions made by Mr. Clkin and Mr. Inga relating to transfr.'r, shows that these contentions fail

lhe: Herring test. Each element of the Hercing test will be adchessed sellarately, as follows.
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a. An intentional fi.aud.

Io the extent that it is contended that Mr. Shipp engaged in a "lie of omission", the rule

- discussed supra regarding restructuring is equally applicable. Second, as with the restructuring

corrtention, the contention that a fraud was perpetrated on the court in th.e form of a "lie of

omission"--with respect to AT&T's purportedly improper actions relatirig to transfer--is belied

b1Mr. Inga's own testimonv in this litigation. Specifrcally, Mr" Inga e>lpressly testified:

6 Q. Now, is it your understanding that Mr.
7 Okin was atterrnptinp;to transfer the plans
8 themselves to GE or just the traffic on the planslf

9 A. I believe Mr. Okin was attempting to
10 transfer the traffic on any of the plans that were
11 pre June 17th. 1994. CSTP2. which would grand{athgr
12 him. Those plans ca.nnot be subjected to shortfall
13 charges because they are pre June l7th, 1994,
14 issued RVPF'ID numbers.

15 I think you have the audiotape which
16 completely describes what a new plan is versus an
17 old plan, et cetera.

Inga depo., page 17 (lines <> to 17) (emphasis added).

Hence, these arguments regarding transfer were disclosed to the District Court by Mr,

Inga, himself.

In sum, the contenti.on that Mr. Shipp engaged in "lies of omission" relating to the

transfer contention does not set forth a cognizable fraud, under the Herring test.

b. by an officer of the courtl

As with the restructuring contentions, apart from their not being a cognizable fraud, since

Mr. Shipp is not an officer of the court, the "by an officer of the court" element of Herring is not

met by the contentions set forth by Mr. Inga and Mr. Okin. Nuforeover, any legal arguments

presented by AT'&T's attonteys would not normally by consiclered to be misrepresentations of
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fact.

c. which is directed at the court itself;

As with the restructuring contentions, since Mr. Shipp,'s testimony does not appear to

contain an actual fraud, this element is not applicable.

d. that in fact deceives the court;

Since Mr. Shipp's testimony does not appear to contain an actual fraud, this element is

also not applicable. However, as noted supra, it is norretheless important to note that the District

Court did not grant summary judgment to AT&T, relating to the transftlr issue, based on Mr.

Shipp's testimony. Instead, the t)istrict Court's findings were based on Mr. Okin's own

testimony, as follows:

800 Services next contemplated moving certaj.n business traffic from its
Tariff No. 2 service to CT'516. Notwithstanding 800 Services's allegations in its
Complaint, 800 Senriggr lras admitted in discover), that it did not qualify to
subscribe directly to CT 516 and that 800 Services never actually submitted an

order to AT&T for service to CT 516 or under any other contract tariff or to

trangfler service frorn Tariff No. 2 to CT 516. See Okin Dep. at pages i01-105'

800 Services, Inc. v. AT&T'Corp., No. 98-1539 (D.N.J.Aug. 28,2000)t, aff'd,2002WL215625

(3d Cir. Feb. 12, 2002) (Iixhibit "3", p. 1 1) (emphasis added). Consequently, it would appear

ttrat to the extent that any testimony actually "deceived" the roourt, it appears to be Mr. Okin's

o'wn testimony.

e. a determination of fraud on the court may be jrustified oxrly by 6'the most
egregious misconduct directed to the court itself (such as br:ibery of a judge

or jury or fabrication of evidence by counsel);

Since Mr. Shipp's testimony does not appear to contain an actrnl fraud, this element is

also not applicable. But zrs with the restructuring contentions, and the other elements discussed

above, it can be argued that even if Mr. Shipp's testirnony did contain an express

misrepresentation that it would not be deemed to be of the type considered "the most egregious

I
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misconduct directed to the court itself', within the meaning of lIeruing. See Herring v. (lnited

States,424F.3d 384 (3d Cir. 2005) (holding that "only the m,rst egregious misconduct, such as

brjibery of a judge or members of a jury, or the fabrication of ,:vidence by a party in which an

attorney is implicated, will constitute a fraud on the court") (quoting Rozier v. Ford Motor Co.,

573 F.2d 1332,1338 (5th tJir. 1978) (emphasis added)).

f. the fraud "must be supported by clear, unequivrocal and convincing
evidence.tt

Since Mr. Shipp's testimony does not appear to contain an actuiel fraud, this element is

alrso not applicable.

C. FCC ILLEGAL PENALTY CONTENTIONS

1. Backeround of the Illegal Penaltv Contentions

Approximately three years after final judgment was entered in the subject case, the FCC

issued a ruling in the Combined ()ompanies case involving Mr. Inga's r;ompanies. Specifically,

on or about October 17,2A03, the FCC ruled on a Joirrt Petition for Declaratory Ruling on the

Assignment of Accounts (lfraffic) Without the Associated CIITP II Plans Under AT&T Tariff

F.C.C. No. 2 ("FCC decision"), in the case, Combined Companies, Inc. v. AT&T Corp., No. 95-

90G8 (D.N.J. Feb.24,1995). A copy of the docket inthe CctmbinedCiompanies, Inc., is annexed

hereto as Exhibit "5". A copy of'the FCC decision is annexed hereto as Exhibit "6". A copy of

thLe FCC decision is annexed hereto as Exhibit "6".

The following provides a summary of the background and procedural history to the

Combined Companies, Inc. case (as stated by the D.C. Circuit):

In the early 1990s, as other carriers began to zLcquire a share of the 800

market, the FCC began to loosen its regulation of AT&T. Start:ing in 1991, the

Commission no longer forced the carrier to offer WA.TS only through the generic

plans set forth in llariff No. 2. Instead, the FCC gave AT&T the option of
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individually negotiating "contract tariffs" with particular resale companies. As
contract tariffs could be drawn to offer discounts greater than those available
under Tariff No. 2, muny resellers naturally sought to obttrin them.

Alfonse Inga, a New Jersey businessman who owned severaLl aggregator
companies, was one such reseller.In 7994, Mr, Inga undertook a series of
transactions designed to move his business from Tariff No. 2 to a rnore lucrative
contract tariff, First, his companies - each of which operated under CSTP II, a
type of plan offered uncler Tariff No. 2 - transferred all nine of their plans to a
new entity, Combined Compamies, Incorporated (CCf. As required by Section
2.1.8 of Tariff No, 2, (:CI expressly agreed to assume all obligatiorLs of the
transferor companies. 'I'he transfer also stipulated that CCI would pass 80 percent
of its profits on to the ti:ansfelor companies. Secorrd, CCI attemptecl to negotiate a

contract tariff with AT&T. Third, as temporary cover until this envisioned
contract tariff became et reality, or as a permanent alternafive in case it never did,
Mr. Inga planned another transfer - one between CCI arLd Public lJervices
Enterprises of Pennsylvania (PSE). PSE already had a contract taril.f with AT&T
at a substantially larger discor.rnt on AT&T's 800 service than that available to
CCI under lfariff No. 2.

AT&T resisted this series of transactions. lFearing that CCI would not have
the assets to meet its obligations under the transferred plans, AT&1.' initially
refused to implement 1he first transfer (from the Inga companies to CCI) unless
CCI paid a deposit - a requirement not found in Section 2.I.8 of llariff No. 2. In
1995, the Inga companies ancl CCI brought suit against A.T&T in ft:deral district
court in New Jersey, and the court ordered AT&T to drop the deposit requirement
and implement the trarrsfer. Combined Companies, Inc. v. AT&T,It{o. 95-908
(D.N.J. May 19, 1995) (unpublished opinion).

Meanwhile, CCI's negotiations for its own contract tariff fa.iled and CCI
entered into the seconrl transf'er, moving substantially all the 800 service in its
CSTP II plans to PSE. As wil.h the first transfer, the CCI-PSE agrer:ment called
for PSE to pass much of the rcalized profit back to CCI. 'the second transfer,
however, differed frorn the first in an important respect, lfhe parties attempted to
structure the transaction to avoid Section 2.1.8 of Tariff lrlo. 2, so tblat PSE would
not have to assume CCI's obnigations on the transferred siervice. To do this, the
parties asked AT&T to move just the service to particular end-user businesses -the "traffic" under CCI['s plans - and to leave the plans themselve,s otherwise
intact. The parties hoped that, as a result, 800 service would be billed under PSE's
substantially lower contract tariff rates, while CCltwould remain responsible for
the obligations to the r;arrier under Tariff No. 2.

AT&T balked at this second transfer as well. ATikT maintained that
Section 2.1 .8 applied rto the transaction, and that PSE thus had to arssume CCI's
obligations in order for the transfer to go through. In addition, ATIkT argued that
the proposed transfer violated the tariff s "fraudulent use" provisions, as CCI
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almost certainly would fall short of its volume commitments once the traffic was
moved to PSE's account, and AT&T had reason to believe that CCI would not
have sufl.rcient assets to pay the resulting penalties.

The same disltrict court that compelled AT&T 1o accept the first transfer
declined to rule on the second, holding that tariff inteqrretation issues were within
the primary jurisdiction of the FCC. Id. at *15. When none of the parties brought
the primary jurisdiction mirtter to the agency, however, the district court went
ahead and issued its own decision interpreting the tariff. See Cornbined
Companies, Inc. v. 'nT&T,No. 95-908 (D.N.J. Mar. 5, 1996) (unpublished
opinion). The Third Circuit vacated this ruling as inconsistent with the primary
jurisdiction referral, and or:dered the sides to bring the matter to the FCC's
atfention. Combined Companies, Inc. v. AT&T,No. 96-5185 (3d Cir. May 31,
199 6) (unpubli shed opinion).

A7-&T Corp. v. FCC No. A31431 (D.C. Cir. January 14,200,5) (Exhibit "7",pp.3-5).

The Third Circuit referred the following issue to the FCC: "whether section 2.1.8 of

All&T's 'Iariff FCC No. 2 permits an aggregator to transfer traffic under a tariffed plan without

transferring the plan itself ir.r the same transaction." FCC decision (Exhibit "6",pp.1-2), The

petitioners, the Inga Companies arrd Combined Companies Inc. ("CCI") had asserted in the

District Court that aggregators had a right to transfer traffrc under the tariffed plan without

transferring the plan itself, while AT&T had contended that aggregators; could not transfer traffic

under a tariffed plan without transferring the plan itself, See FCC decision (Exhibit "6").

On October 17,20(l1J, the IFCC ruled for the petitioners. The FC)C held that Section 2.1.8

of AT&T Tariff FCC No. 2 did not apply to a transfer of "tralfic" , and therefore "because

Alf&T's tariff did not prohibit the movement of traffic without the plans, AT&T's refusal to

move the traffic was unauttrorized." See FCC decision (Exhibit "6", p. I2).

Second, the FCC ruled that AT&T had used an illegal remedy by availing itself of a

remedy not "specified" in its tarif.f, and thereby violated subsection 203(c) of the

Communications Act. as follows:

Petitioners argue that, under the circumstances of this case, ATILT's refusal to
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move the end-user t.raffic lfrom CCI to PSE violated section 203 of the Act.
Subsection 203(c) forbids a carrier from employing or enforcinl5 any
classifications, regulationsi, or practices affecting its ckrarges uni.r.1h"y ut"
"specifted" in the tariff and makes it unlawful for a carrier to deviate, in the
rendition oftariffed services, from the charges, regulations , and,practices set out
in its filed tariff. We agree that, when AT&T availed jtself of a remedy not
"specified" under irts tariffl it violated section 203 of tlhe Act. As discussed in
Section C above, prLrsuant to section 203, a carrier's tilriff controls the rights and
obligations of the carriet, 'which, as a matter of law, is required to abide by the
tariffed 1.erms and is prechrded from acting outside it. {T&T,rtariff did not
prohibit the movemenl-qltraffic without plans" Thus, whgn r\T,tT availed itself
of a remedy not "spqqlfigd m its tariff. that actio [f{ed5ubfggUe!203@.
Accordingly, we grant petitioner's request for declaratory ruling that AT&T
violated section 20,3.

See FCC decision (Exhibit "'6",pp.13-14) (emphasis added).

In addition in reactring its ruling, the FCC addressed the issue of "whether the carriers'

requests were permissible", and found that "AT&T's tariffs vrith these carriers did not prohibit

the addition or subtraction of trafllc" reasoning that "AT&T had neither proprietary interest in

these individual end-user locations nor an expectation of revenue from them." See FCC

decision (Exhibit "6", pp.'7-8, n.:52). The FCC explained its reasoning;, in footnote 52, as

follows:

see generally AT&T rariff FCC No. 2; AT&l'contract Tariff IFCC No. 516. As
AT&T concedes, the end-users or "locations," were CCI's customers, not
AT&T's. see AT&T Further comments at 6-70 (citing, inter alia, AT&T Corp. v.
LVinback & conserve Proy,ram, Inc., 16 FCC Rcd at 76075, para. 3; First District
Court opinion at3); see also MCI Telecommunications Corp v. AT&7, File No.
E-90-28, order, 7 FCC Rcd 5096, 5100, parc.20 (ccB Lgg2).llecause these end-
users did not choose AT&T as their primary interexchange carriLer, AT&T had
neither proprietary interest in these individual end-userr locations nor an
expectation of revenue from them. See Hi-Rim Communicationti, Incorporated v.
MC I Te I e c ommuni c at i ons c o rp o r ati on, F rle No. E- 96- 1 4, Memorandum opinion
and Order, 13 FCC Rcd 6551, 6559 para.13 (CCB 1998). Accordingly, AT&T
could not refuse to move them out of CCI's CSTP II and into PliE CT 516. The
fact that CCI sougtrt to move all of its end-user locations, rather than just one or a
few locations, did not confler arieht on AT&T where none other:wise existed.
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AT&T appealed to the D.C. Circuit, which ruled that the FCC clearly erred in ruling that

Section 2'1.8 of AT&T Tariff FCtl No. 2 did not apply, and dieclined to address the remaining

issues, as follows:

In sum, the FCC clearl)' ened in ruling that Section 2.1.8 of AT&T Tariff FCC
No. 2 does not apply to a transfer of "traffic." As this was a threshold
determination in the FCC's order, we do not reach thelelqaigiEq issues addressed
by the Commission and argued bv the parties before uq. We also do not decide

ransfenqeilinjhb case, as this
question was neithe.r addressed by the Commission nor adequatr;ly presented to
us. All we decide is that $ection 2.1.8 cannot be read to allow piarties to transfer
Ibe uenents associalmh 800 service without assuming anv cbLgatipnq. The
petition for review is sranted.

AT&T Corp. v. FCC No. 03-I43n (D.C. Cir. January 14,2005) (Exhib:it "7",p.11). (emphasis

added).

2. Nature of llles:rl Penaltv Contentions

Mr. Okin summarizles this contention in his email of F'ebruary 15,2006, as follows:

3) The FCC recently ruled that ATT acted in an illegal way pertaining to
applying shortfall charges, this was an act of fraud, ak;o ATT committed mail
fraud by utilizing the U.S. Postal service.

See emarl annexed hereto as Exhibit "11".

Mr. Inga elaborates on the Illegal Penalty Contention in his statement. See Inga

Statement (Exhibit "10", pp. 33-40). The gist of Mr. Inga's contention regarding illegal penalties

proceeds as follows:

l. Since the FCC's 2003 ruling in the Combined Companies, In'c. case accepted that

"AT&T had neither proprietary interest in these individual end-user locations [800 Services'

customers] nor an expectation of revenue from them" (F.xhibit "6",pp.'l-8,n.52), Mr. Okin

contends that "[t]hus AT&1'was prohibited from collecting any amounts of money from the end-

users in excess of the discc,unts that the CSTPIVRVPP plan provided the end-user." See lnga
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Sta.tement (Exhibit "10", pp. 33); and

U,i 2. Since AT&T imposed s;hortfall and termination charges directly on the end-user

locations, 800 Services' cu$tomers, Mr. Inga contends that A:f&T availed itself of an illegal

rernedy in violation of the Commrunication Act. See lnga statement, pp. See Inga Statement

(Exhibit "10", pp. 33-40).

i

uj 3. Application of the law to Mr. Inga's Illegal Penarlty Conterntions

Mr. Inga's "Illegal Penalt'y contentions" constitute ryry_lgggl4lquments onlv since they

are not based on any new facts perrtaining to 800 Services: the underlying facts were disclosed to

the District Court and reviewed by the Third Circuit; namely, that ATdrT collected shortfall and

termination penalties which it claimed were owed by 800 Setvices directly from 800 Services'

customers. See 800 Services, Inc. v. AT&T Corp.,No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,

2002 WL 215625 (3d Cir. Feb. 12,2002) (Exhibit "3",P.7).

In fact, the Districrt Court expressly interpreted the tar:iff as pennitting AT&T to apportion

said charges among 800 Services' customers, as follows:

'Iariff No, 2 further provides that the customer will incur "shortfall"
charges in the event that it does not satisfy its Minimum Revenue Commitment
and "termination" charges if it discontinues service before the r:ompletion of the

term. See Id. Tari No. 2 also provides that, in the elfgnr!_aqlLshortfall or
termination chargeylgi rarqes shall be

apportioned among the accounts aggregated under the plan according to usage

and billed to the individual asgregated locations designated by the customer. See

id.

See id. (Exhibit "3",p.7) (emphasis added).

Further, the District Cour:t expressly found the following with respect to shortfall charges:

The record reveals that Okin then embarked upon a sieries of "strategies"
seemingly aimed at @ which, incidlentally, Okin

believed he did not have to pay. see okin Dep. atpage 166,lines 3-10.
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800 services also alleges that AT&T wronefully collected reverrrg frall %d:uEr
custome$ without giving 800 Services its share of the profits. lFlowever, 800
Services offers no evidence to support this allegation.

See id. (Exhibit "3", p.9) (emphasis added).

Now, Mr, Inga is basing his contentions that AT&T vras prohibited from collecting any

amounts from the end-usels in excess of the discounts that the CSTPIIRVPP plan offered on the

FCC decision in the Combined Companies, Inc. as authority, which was issued approximately

three years after final judgrnent was entered in the subject case. These contentions are not

warranted by existing law, however, as a basis for reopening the subject case, which has been

closed for over five years. Moreover, to some extent these contentions are based on a

misunderstanding of the workings of the common law systenr.

First, Mr. Inga's new lega.l theory based on an "lllegal Remedy" was required to have

been presented when the summary judgment motion was argued in the District Court. See, e.g.,

McConccha v. Blue Cross and Blue Shield Mutual of Ohio,930 F. Srrpp. 1182,1184 (ltI.D. Ohio

1996) (holding a court shc,uld not consider a new lega.l theory even on a motion for

reconsideration which could have been presented on the original motio.n, taking into account due

diligence).

Second, even if the plaintiffls failure to raise these arguments could be excused, and even

assuming that this new legal theory is valid: misapplication,o.[the law_by the court is a matter to

Ue aaaressea Uv appeal, so that @t Court does not constitute

er Fed, R. Civ. P. 60. See Cincinnati lns. Co. v.

Flanders Elec. Motor Serv., Inc., 131 F,3d 625, 628-29 17th {lir. Ig97) (incorrect interpretation of

law by federal court did not justilty relief from federal judgment under Fed. R. Civ. P. 60(b)).

IVloreover, since the 800 Services did not petition the FCC fc,r a legal interpretation of the issues
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pertaining to the tariff, as the petitioners in the Account Movement Case were ordered to do:

800 Services is hardly in a position to now attack the District (lourt's ju<Igment on these issues,

particularly since it already appealed these issues to the Third Circuit.

Third, even if we assume the FCC decision caused a change in the law: a change in the

governing law is not an extraordinary circumstance justifying relief from judgment under Rule

60(b). See Kansas Pub. Employees Retirement Sys. V. Reimer & Koger Assocs.,l94F.3d922,

925-26 (9'n Cir. 1999). This is one of the fundamental underpinnings of'the common law

system; namely, that the law changes over time even though judgments which would have been

decided differently do not change. For example, even a change of law try a subsequent Supreme

Court decision does not justify granting relief from a judgment . See Norgaard v. DePuy

Orthopaedics, Inc., I2I F.3d 1074, 1075-76 Qth Cir. 1991).

Fourth, the FCC decision cited by Mr. Inga (Exhibit "6") does n,ot unequivocally stand

for the proposition for which Mr. Jlnga cites the decision. Specifically, the FCC did not rule on

the issue of whether the shortfall arnd termination penalties were appropriate under the subject

tariff; instead, the FCC simply ruled on the issue of "whether section 2.1.8 of AT&T's Tariff

FCC No. 2 permits anaggregator to transfer traffrc under a taliffed plan without transferring the

plan itself in the same transaction". See FCC decision (Exhibit "6"). Further, the D.C. Circuit

ruled that the FCC clearly emed in ruling that Section 2.1.8 of',4.T&T Tariff FCC No. 2 did not

apply, and declined to address the remaining issues . See AT&'T Corp. v. FCC, No. 03- 143 I (D.C.

Cir. January 14,2005) (Ex1hibit "7",p.II).

Fifth, the premise of Mr. Inga's contention--that the application of the FCC's holding in

the FCC decision (Exhibit "6") would result in a different out,come in the subject case because

said decision established that AT&T had neither proprietary interest in these individual end-user
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locations (800 Services' cuLstomers) nor an expectation of revr:nue from them is undercut by the

fact that the District Court, itself, already assumed that "the crUtomers whose usage 8

aggregated were direct customers of 800 Services. not of AILT ." See 800 Services, Inc. y.

AT'&T Corp.,No. 98-1539 (D.N.J. Aug. 28, 2000), aff'd,200'2wL215625 (3d cir. Feb. 12,

20A4 (Exhibit "3",pp.2-,3) (citirrg Complaint, fll0) (emphasis added).

Sixth, by its nature,, the "Illegal Penalties" contention can not even be considered a fraud

since the "Illegal Penalties" contention is based on a new legal theory applied to facts which

were disclosed to the District CouLrt. However, even if it could somehow be considered a "fraud"

it would be covered by Fed, R. Civ. P. 60(b), which bars vaczLting a judgment after one year even

@l--sincethis.,IllegalPena1ties',contentioncannotmeett1re..demandingstandard,,

set forth by the 'Third Circuit in Heruing, which requires that "the fraud on the court must

constitute "egregious misconduct . . . such as bribery of a judge or jury or fabrication of evidence

by counsel ." See Heruing v. United States, 424 F .3d 3 84 (3d Cir. 2005 ) (holding that "only the

most egregious misconduct, such as bribeq' of a judgq or metrrb_gls o.fu, iur)r, or the fabrication of

evidence by a part)r in whigh i! attofney is implicdd, will c,cnstitute a. fraud on the court")

(qrroting Rozier v. Ford Mator Co., 573 F.2d 1332, 1338 (5th Cir. 197Si) (emphasis added)).

Seventh, it should also be noted that to the extent that Mr. Inga's "Illegal Penalties"

contention alleges a violation of the Communications Act, th,: District Court expressly held that

Counts Eleven and Twelve ($$ 201, 202, and 203 of the Cornmunications Act) were baned by

the statute of limitations sirrce the wrongful actions alleged took place more than two years prior

to the filing of the complaint. See. 800 Seryices, Inc. v. AT&T Corp.,No. 98-1539 (D.N.J.Aug.

28, 2000), aff'd,2002 WL 215625 (3d Cir. Feb. 72,2002) (Iixhibit "3", pp. 13- l6). Moreover,

the Third Circuit affirmed l.his ruling, including the District Clourt's reasoning that the continuing
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wrong doctrine asserted by the plaintiff was inapposite to this case. See ,300 Services, Inc. v.

AT,&T Corp.,2002wL215625 (3r1Cir. Feb. 12, 2002) (Exhitrit "4",p.12). Hence, the outcome

would not be different even taking into account the Illegal Pen,alty conte,ntions, which means that

these contentions do not wautant a reopening of the case pusuarrt to Fedl. R. Civ. P. 60(b). See,

e.g., MCI Telecommunications Co,rp., v. Matrix Communications Corp.,135 F.3d 27,35-37 (I'r

Cir. 1998) (relief from judgrnent was properly denied when newly discovered evidence was not

likely to have changed outcome of'action).

D. NON-TRANSFER OTWUT THE PLAN AS FRAUD ON THE
CC'URT CONTENTION

1. Background of tlg_liqn-Transfer oI Traffic Contention

This conlention is bzrsed orr the holding of the FCC der;ision, i.e., that an aggregator was

permitted to transfer "traffrc" under the subject tariff without l.ransferring the plan itself in the

sarne transaction; and that AT&T's refusal to permit the transler of traflic only--violated

subsection 203(c) of the Communications Act. See FCC decision (Exhibit "6").

The complaint, itself, in the subject case expressly assrlrted that the facts alleged therein

vio,lated $$ 201, 202, and 203 of tlne Communications Act in (lounts Eleven and Twelve of 800

Services' Complaint. See Complaint (Exhibit "1). Count Twelve is captioned "Violation of 47

U.S,C, $S 201-203 and State and llederal Contract Law". See id. (Exhillit "I",p.26). Paragraph

130 states:

Defendant has violated the provisions of 47 U.S.C. $$ 201 ,202 and203 to
include 203(c), AT,ftT's F.C.C, Tariff No. 2, and the c:ontract otrligations imposed
on it by state and federal contract law, including the obligation of good faith and
fair dealing, by among other things, ... refusing to perrglt_pleinlifflq-.1!1gnqfu
trafftc to Contract Tariff 516.

See id. (emphasis added).
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The District Court, however, held that Counts Eleven and Twel.re were barred by the two

year statute of limitations, pursuant to Section 415(b) of the Communication's Act, since ,,the

most recent violation occumed no later than July 1995, which is more than two years prior to the

filing of the Complaint." see 800 services, Inc. v. AT<kT Corp.,No. 98-1539 (D.N.J. Aug. 28,

2000), aff'd,2002WL215625 (3d Cir. Feb. 12, 2002) (Exhilcit ,,3,,,pF,.13-15). The Third

Circuit affirmed.

2. Nature of the Non-Transfer of Traffic Contention

Based on the FCC's decisjion (Exhibit "6") (that an aggregator \,vas permitted to transfer

"ttaffrc" under the subject tariff vvithout transferring the plan itself in thLe same transaction, and

AT&T violated subsection 203(c) of the Communications Act by refusling such transfers), Mr.

Inga contends:

3) It has just been discovered in2006 that due to the DC Court rlecision in 2005
that AT&T violated Secti<ln 203 of the Communications Act by failing to allow
800 Services, Inc to transfbr its traffic only without the plan to emother AT&T
plan as outlined as the first priority in the Phil Okin deposition.

Inga Statement (Exhibit "l0", p.49) (emphasis added).

Further, Mr. Inga alleges that certain "newly discovered docum,onts" show that "AT&T

wrs not allowing traffrc only transfers but were allowing transfers of the entire plan." See

Exhibit "16", an email dated February 23,2006 from Mr. Inga, with attachment; and Exhibit

"I7", a second attachment received in an email from Mr. Inga also dated Februarv 23.2006.

3. Application of the law to Non-Transfer of Traffic Contenllon

Note that Count Twelve, Paragraph 130, of the Complaint expressly alleged a violation of

"47 U,S.C. $$ 201 ,202 and203 to include 203(c)" based, inter alia, onL AT&T "refusing to

permit plaintiff to transfer traffic to Contract Tariff 576" . Seet ld (Exhibit "l', p. 26).

Consequently, as with the "Illegal Penalty contentions" based on the FCC decision (Exhibit "6"),
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this Non-Transfer of Traffic contention constitutes a neylggAl theory irr support of Counts

Eleven and Twelve of 800 Services' Complaint only; namely, that givetr the FCC's reasoning in

the FCC decision in 2003 (Iixhibit "6"), approximately three:49ars afteqjudgment was entered in

the subject case, AT&T violated subsection 203(c) of the Communications Act by maintaining

the policy of refusing such transfers when Mr, Okin was considering making such a transfer.

M,oroovor, Mr, Inga cites Mr. Okin's deposition for this contention, i.e., "as outlined as the first

pr|ority in the Phil Okin deposition", thereby showing by definition that the underlying facts

were disclosed to the District CouLrt. Inga Statement (Exhibit"I0", p. 49). This new legal theory

contention is not warranted by exlsting law, however, as a barsis for reopening the subject case,

wlhich has been closed for <lver five years.

First, Mr. Inga's new legal theory based on the Non-f'ransfer of Traffic was required to

hzLve been presented when the summary judgment motion was argued in the District Court. See,

e.g., McConccha v. Blue Cross and Blue Shield Mutual of Ohio,930 F. Supp. 1182, | 184 OI.D.

Ohio 1996) (holding a couLrt should not consider a new legal theory even on a motion for

reconsideration which could have been presented on the orig.inal motio,n, taking into account due

diligence).

Second, even if the plaintiff s failure to raise these arguments could be excused, and even

if'this new legal theory were accepted, this new legal theory and purported "newly discovered

documents" do not change the District Court's finding that "the most recent violation occurred

no later than July 1995, which is more than two years prior to the filinlg of the Complaint'"

Hence, this new legal theory would not change the District Clourt's hoJtding that Counts Eleven

and Twelve of 800 Services' Complaint (alleging violations of $ $ 201 ,202, and 203 of the

Communications Act) are barred by pursuant to Section 415(b) of the Communications Act.
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Therefore, since it would not likely have changed the outcome in the District Court, it is not

grcrunds for reopening the case. See, e.g., MCI Telecommunications Corp. v. Matric

Communications Corp.,135 F.3d 27,35-3711't Cir. 1998) (relief from judgment was properly

denied when newly discovered evidence was not likely to have changed outcome of action).

Third, even if we presume that the District Court misapplied the law with respect to the

statute of limitations, as noted sup,lai misapplication of the law by the court is a matter to be

addressed by appeal, so that an error of law by the District Court does not constitute

qltraordinary circum justifying relief under Fed. R. Civ, P. 60. iJee Cincinnati Ins. Co. v.

Flanders Elec. Motor Serv., Inc.,131 F.3d 625,628-29 (7th Cir.lg97) (incorrect interpretation of

law by federal court did not justifry relief from federal judgment under lied. R. Civ, P. 60(b)),

Moreover, since 800 Services did not petition the FCC for a legal interpretation of the issues

pertaining to the tariff, as the petitioners in the Combined Companies, Inc. case were ordered to

do: 800 Services is hardly in a position to now attack the District Courl's judgment on these

issues, particularly since it already appealed these issues to the Third Circuit.

Fourth, even if we assume the FCC decision caused a change in the law: a change in the

governing law is not an extraordinary circumstance justiffing relief frorm judgment under Rule

60(b). See Kansas Pub. Employees Retirement Sys. V, Reimer & Koger Assocs., 194 F .3d 922,

925-2619th Cir. 1999). As noted ,supra,this is one of the fundamental underpinnings of the

common law system; namely, that the law changes over time even though judgments which

would have been decided differently do not change, See, e.g., Norgaard v. DePuy Orthopaedics,

Inc.,l2l F.3d,1074, 1075-l617th Cir. 1997).

Fifth, the D.C. Circuit ruled that the FCC clearly ered in ruling that Section 2.I.8 of

AT&T Tariff FCC No. 2 did not apply, and declined to address the rerrLaining issues . See AT&T
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corp. v. FCC, No. 03-1431 (D,c, cir. January 14,2005) (F)xhibit ,,7,,,p.11). Hence, the law is

not as settled as Mr. Inga claims.

Sixth, to the extent that these contentions regarding tlLe Non-Trransfer of Traffic

Contention could be based on "newly discovered evidence which by due diligence could not

have been discovered in tirme to move for a new trial under Rule 59(b)", or are based on .,fraud

(whether heretofore denonrinated intrinsic or extrinsic), misrepresentation, or other misconduct

of'an adverse party": these contention are barred by the one'year time limit of Fed. R, Civ. p,

60(b) which expressly matrdates that any such motions be merde "not more than one year after the

judgment, order, or proceeding was entered or taken"--since the final judgment was entered on or

about September 18,2000, See docket (doc. no. 53) (Exhibit,,2,,,p.6).

Finally, as with the "Illegtrl Penalties" contention: by its nature, the Non-Transfer of

Traffic contention can not even be considered a fraud since the Non-Transfer of Traffic

contention is based on a new legal theory applied to facts wh|ch were disclosed to the District

Court. However, even if it could somehow be considered a "fraud" it r,vould be covered by Fed.

R' Civ. P. 60(b), which bars vacal.ing a judgment after one year even based on fraud--since this

Non-Transfer of Traffic contention can not meet the "demancling standrard" set forth by the Third

Circuit in Herring, which r:equires that "the fraud on the court rnust constitute "egregious

mi,sconduct . . . such as britrery of a judge or jury or fabrication of evidr:nce by counsel." See

Herring v. United States, 4:24 F.3d 384 (3d Cir. 2005)"

CON'IENTI ATING 20t.202 f the Communi
("Communications Act Contentions")

l. Background of the Communications Act Conterrtions

As the District Court recognized, since AT&T is a cornrnon carrier regulated by
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Co,mmunications Act of I9:)4,*it is required to provide its services to any person upon

reasonable request on terms that are just, reasonable, and non,Ciscriminertory. See 47 U.S.C. $

201; 47 u.s.c. $ 202(a) (west 2000)." see 800 services, Inc. v. AT&T Corp., No. 98-1539

(D.N.J, Aug. 28, 2000), afl"d,200'2 wL 215625 (3d cir. Feb. 12,2002) (Exhibit "3",pp.3-4).

Hernce, AT&T is legally obligatedlto comply with the requirements of the Communications Act.

Mtlreover, "in otder not to violate the Act's prohibition against discrimination, the carrier must

then make the contract tariff generally available to other simi.larly situated customers. See id.

(citing Interstate Interexchange Mlarketplace at flfl91, 129)." ilee id. (Exhibit "3",p.6).

As noted sLtpra, the District Court held that Counts Eleven and'lfwelve were barred by

the two year statute of limitations, pursuant to Section 415(b) of the Communications Act, since

"tlte most recent violation occurre:d no later than July 1995, which is m,ore than two years prior to

the filing of the Complaint." See ld (Exhibit "3",pp.13-15). The Thir:d Circuit affirmed. 800

services, Inc, v. AT&T Corp.,2002wL215625 (3d cir. Feb. 12,2002) (Exhibit "4").

2. Nature of Okin and Insa's Communications Act Contentions

Apart from the allegations supra which relate to the Clommunications Act, Mr. Inga

alleges that there is now newly discovered evidence which shows that.r\T&T harmed 800

Services by violating $$ 2{)2, and203 of the Communications Act, as fcllows:

1) It has just been discovered that AT&T violated Section 203 of the
Communications dct by rLot allowing 800 Services, Inc to restnrcture its
CSTPII/RVPP plan in accordance with its tariff provi;sion "Discontinuation
Without Liability" 1br plans with ID's issued prior to June 17th 1994,

2) It has just been cliscovered that AT&T violated section 202 of the
Communications Act by_participating in Discr 4-4g4!gg! 800 Services, Inc.
regarding restructuring its plans. Aqqregators such as the Inga rCompanies and

lqrcgtIgglUrer their plans using the same
paper work and in tthe same fashion after June 17"' 19'94 (MarchL of 1995) and
AT&T did not impose shortfall and or termination charges against their plans but
did asainst 800 Services- llnc.
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4) It has just been discovered in 2006 that AT&T waived the shortfall charges for
Combined Companies Inc, in July of 1997 andtherefore Discrirninated asainst
800 Service under Section 202 of the Communications Act.

Inga Statement (Exhibit "10", p,49) (emphasis added).

In addition, Mr. In6;a also asserted a $202 violation ba.sed on the following:

See Exhibit F

This was a restructure thal;was done for Winback and Conserye, Program in
March of 1995 but was no,t done for 800 Services. Discrimination under Section
202 of the Act. New Discovery issue.

The same paper work was filled out the same way by 800 Services, Inc. in
Exhibit G.

No shorlfall charges were hit on the Winback plans in 1995.

See email from Mr. Inga of February 14,2006 (Exhibit "18").

In addition, Mr, Inga also alleged the following in an email:

It has been discovered by 800 Services, Inc in July 2006 that another aggregator
Winback & Conserve with the same CSTPIVRVPP discount plans as 800
Services, Inc., was allowed by AT&T to restructure its plan 378]2 as indicated at
exhibit Ii, but 9 additional plans throughout 1995 and up till JunLe of 1996."

See email from Mr. Inga,2.12312006 (Exhibit "19").

q 3. Application of the law to the Communications ltct Contentions

As a preliminary rnLatter, it should be noted that these contentions that AT&T violated $$

202, and 203 of the Communications Act by refusing to restnrcture 80C) Services' plan and

discriminating against 800 Services, as articulated by Mr. Inga, appear to relate to Counts Eleven

and Twelve of the Complaint for res judicata purposes. Counts Eleven and Twelve of the

Complaint allege violations of $ $ 20 1 , 202, and 203 of the Communicaiions Act. See Complaint

(Exhibit "1", pp, 25-27). Count lileven is captioned "Discrinrirration and Unreasonable and
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Unjust Practices by a Comrnon Carrier in violation of 47 U.S.C, sections 201,202.. See id.

(Exhibit "'7",p,25), Parcgraph125 of the complaint states:

In violation of 47 tl.S.C. sections 201 and 202, defentlant has unjustly and
unreasonablv -discrjminaterd against plaintiff by, among other thlngr, prouiding
plaintiff with less favorablle charges, practices, classifications, r,o gulaiions,
facilities and services tharr those provided to defendant's non-re,saller commercial
customers. Moreo'ruer, in.violation of 47 U.S.C. sections 201 and,202, defendant
has intentionally subjected plaintiff to undue practicesi, prejudice and
disadvantage.

See id. (Exhibit "1", p.25) (emphasis added).

Count Twelve, captioned "Violation of 47 U.S.C. $$ :Z0l-203 arnd State and Federal

Contract Law", states atparagraph 130:

Defendant has violated the provisions of 47 U S.C" $$ 201, 202 and,203 to
include 203(c), AT&T's F.C.C. Tariff No. 2, andthe contract obligations imposed
on it by state and federal contract law, including the obligation of good faith and
fair dealing, by amons other things, (i) providi.ng inaccurate anclmisleading
billing for plaintiff s customers, (ii) failing to account for monies collected from
plaintiff s customers; (iii) making improper deduction.s from remittances, (iv)
wrongfully withholding commission payments, (v) conducting its relationship
with plaintiff in a nlanner that defendant knew, or should have l,nown, would
prevent plaintiff from fulfilling tariff commitments and being able to aggregate
defendant's 800 ser:vices, (vi) refusing to enter into contract tariffs with plaintiff
directly and, (vii) refusing to permit plaintiff to transfilr traffic to Contract Tariff
516.

See id. (Exhibit "1",p.26) (emphasis added).

I\r{oreover, as noted supra, the District Court found that "800 Services never attempted to

proceed with" the restructure request, as follows:

In or about ,Iuly 21,1995, 800 Services then attempted t<i 'restructure' its
CSTP II Plan, By letter dated July 25,1995, A.T&T rr:sponded rto 800 Services's
request to restructure its CSTP II Plan and outlined the terms and conditions
specified under Tariff No. 2 that were applicable to this request. See Solomon
Cert., Exhibit I. Specifically, AT&T advised 800 Services that r-rnder the tariff, if
800 Services restructured its existing CSTP II Plan, 800 Services would remain
liable under the tarilf for any shortfall charges accruecl in the frrst year of its plan
and, in the event that 800 Services failed to satisfu its Minimum Annual
Commitment for the first year of the existing plan, it would also be required to
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repay the promotional, creditr; paid to 800 Services under the plan. See id. AT&T
advised 800 Services to notily it if 800 Services wished tlo proceed with this

request. See id. 800 Services never attempted to proceed with thir; request. See

Okin Dep. atpage 94, line 7-10. In fact. Okin testifiediqat-$QQ Services did not

quqlify for a restructu{ingof its plan under the terms of 1b.e-gqy94.inglAl4. See

Okin Dep. at page 134, lines 7-1 1.

see 800 services, Inc, v. AT&T Corp.,No. 98-1539 (D.N.J. Aug. 28,2000), aff'd,2002wL

215625 (3d Cir. Feb. 12, 2002) (Exhibit "3",PP.10-11) (emphasis added).

Therefore. since these Comrnunications Act Contentions appear to be included in Counts

Eleven and Twelve of the Complairrt, they are res judicata, since the District Court granted

AT&T summary judgment as to Counts Eleven and Twelve with prejudic,e. See, e.g., Parklane

Hosiery Co. v. Shore,439 U.S. 322"326 n.5 (1979). Moreover, since they are res judicata,Ihe

case would have to be reopened in order to proceed wittr these rlontentiorLs' These

Connmunications Act contentions, however, do not appear to be warranted by existing law as a

basis for reopening the subject case.

First, even if we assume that this "newly discovered eviidence" relating to the

Cornmunications Act establish violations of said act: Fed. R. Civ. P, 60(b) bars the reopening of

the subject case because the one year bar imposed by Fed. R. Civ, P. 60(b) expressly applies to

"newly discovered evidence which by due diligence could not have been discovered in time to

move for a new trial under ltule 59(b)". See Fed. R. Civ. P' 6cl(b).

Second, even if it were possible to get past the one year bar for n,ewlY discovered

evidence pursuant to Fed. R. Civ. 11. 60(b), this newly discovered evidence does not change the

District Court's f,rnding that "the niost recent violation occurred no later than July 1995, which is

more than two years prior t,r the fiting of the Complaint." HeIIce, this newly discovered

evidence would not change the District Court's holding that Counts Eleven and Twelve of 800

Services' Complaint (allegirrg violations of $$ 201, 202, and 203 of the Communications Act)
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are barred by Section 415(b) of the Communications Act. Therr:fore, this contention does not

warrant reopening the case pursuant to Fed. R. Civ, P. 60(b). See, e.g., M,CI Telecommunications

Corp., v. Matrix Communications Corp.,135 F.3d 27,35-3711'r Cir. l99tl) (relief from judgment

was properly denied when newly disicovered evidence was not liikely to hawe changed outcome of

actic,n).

Third, even if we presume that the District Court misapplied the law with respect to the

statute of limitations, as noted supra: misapplication of the law by the couLrt is a matter to be

addressed by appeal, so that an error of law by the District Court does not constitute

@.justifyingreliefunderFed'R.Civ'P'60.Se,eCincinnatiIns.Co,v.

Flanders Elec. Motor Serv., Inc.,131 F.3d 625,628-29 17th Cir.lg97) (incorrect interpretation of

law by federal court did not justify relief from federal judgment under Fed. R. Civ. P. 60(b).

Finally, by their nature, these Communications Act Contentions can not even be

considered a fraud since these contentions are purportedly based on new evidence which was

"newly discovered". Howevelr, even if it could somehow be considered a "fraud" it would be

covered by Fed. R. Civ. P, 60(b), wlhich bars vacating a judgment after one year even based on

fraud--since this Non-Transfer of Tr:affic contention can not meet the "dernanding standard" set

fortlr by the Third Circuit in }:Ierring, which requires that "the fraud on the court must constitute

"egregious misconduct . . . such as bribery of a judge or jury or fabrication of evidence by

counsel," See Heruing v. United States, 424 F.3d 384 (3d Cir. 2005).

F. Discoverv

1. Nature of Discovery Contention

Mr. Okin and Mr. Inga asseft that a number of discovery requests in the subject litigation

were not complied with by AT&T. Mr. Inga summarizers the discovery contentions in his
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statement as follows:

5) It has just been iliscovered in July 2006 by 800 Services Inc,, that AT&T
intentionally withheld material discovery evidence {.espite sever:al requests that
would have enable<l 800 Services, Inc, to enacl the Continuing \Mrong Doctrine.

Inga Statement (Exhibit "10", p.tl9) (emphasis added).

Mr. Okin identifies the interrogatories which 800 Serrrices propounded on AT&T as

basis for these discovery ocntentions. A copy of said interro65atories ar,o annexed hereto as

Exhibit "20". Mr. Okin surnmari:zes the discovery contentions as follows:

4) The factthat l1xfi:rrqgalories questions requesting i:g[914qa[q.]n not once but
infact twice were iqnored. I have recently discovered from Al Inga numerous
letters from Larry Shipp to ATT, these letters show he played drumb during his
deposition, ATT failed to provide documentation that Shipp was compensated.

See emall (Exhibit "11") (emphasis added).

Mr. Okin identifies the following interrogatories, in particular:

#4 Asks ATT for a.ny documents/letters made by any party against ATT to be
provided, ATT refuses to answer this question.

#8 ATT is asked to produce all documents created by defendent that relate to this
action, ATT refuses to ans;wer this question.

#9 ATT is asked to providle any and all agreernents, contracts which indicate
business relations between any and all parties, ATT refuses to answer this
question, although we later f,rnd out that Shipp had indeed had a, contract to settle
with ATT, this settlement included a large payment to Shipp.

#22 ATT is asked to proviLde any and all documents, including but not limited to
checks, canceled checks, money orders, receipts, debits, credits,, accounts or other
similar documents, indicating any monetary payment from any party to this action
to any other party in this action. ATT compensated Shipp and never disclosed this
to the court, he was a paid off witness.

#27 ATT is asked if there ar any other complaints similar to mirre filed with the
court, A'IT recieve<l numerous complaints from Shipp, these le1lers should have
been produced to the court, but they never were. ATT did not answer this question
at all....

#42 ATT is asked lbr any and all documents relating 1:o any perron that contracted

63



with defendent pursuant to 800 services specific termplan/2 commjitment form
and requested transfer to contract tariff 516. ATT simply ragain refused to answer
the question.

AL it appears that Lawrence Coven went back to the court a couple of times ro get
these questions answered, and. each time ATT simply refuses to connply...

See ernail from Okin, forwarded in M.r. Inga's email of February 7,2006, allached hereto as

Exhibit "21".

2. Application of the law to Discovery Contentions

Since the other contentions discussed above do not warrant reopening this case under

existirrg law, these discovery contentions must be considered on their own merits. Based on

current law, standing alone these discovery contentions warrant rrlopening the subject case.

First, with respect to AT&T's alleged blatant failur:e to comply withL E00 Services'

discorrery requests (as Mr. Okin indicates: "Lawrence Coven werLt back to the court a couple of

times to get these questions answered, and each time ATT simply refuses to comply,'), the
t4Lt''

burden was on A T to bring the appropriate motion to compel AT&T to comply with its

discovery requests, or for appropriate sanctions. However, any such motion must be made on a

timely basis, or it is waived. See, e.{., Mathis v. John Morden Buick, Inc., 136 F.3d 1153, 1155-

66 (ltt' Cft.), cert. denied,525 tl.S. 898 (1998) (plaintifPs failure to move fbr sanctions for

defenclant's deliberate spoliation of documentary evidence precJuded application of sanctions);

Doe v. National Hemopholia F'ound,194 F.R.D. 516, 519 (D. Md. 2000) (denying motion to

compel when movant did not comply with local rules as to infomral resolution and 30-day time

limit for such motions); Gault v. Nabisco Biscuit Co.,184 F.R.D, 620,622 (D. Nev. lggg)

(motion to compel filed more than four months after response due and after close of discovery

was untimely).

Second, to the extent that these discovery contentions refer to "newly discovered
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evidence" relating to Mr. Shipp: Fed. R. Civ. P. 60(b) bars th(: reopening of the subject case on 

this basis because the one year bar imposed by Fed. R. Civ. p, 60(b) expressly applies to "ne\vly 

discovered evidence which by due diligence could not have been discovered in time to move for 

a new trial under Rule 59(b)". See Fed. R. Civ. P. 60(b). 

Third, even if the noncompliance with discovery reqU(~sts could be considered sufficient 

misconduct under Fed. R. eiv. P. 60(b )(3) to warrant reopening the case, the one year time limit 

applicable to Fed. R. Civ. P. 60(b)(3) would now bar the motion to reopen. See Fed. R. Civ. P. 

60(b)(3). Moreover, the misconduct alleged in this contention can not meet the "demanding 

standard" set forth by the Third Circuit in Herring, which requires that "the fraud on the court 

must constitute "egregious misconduct ... such as bribery of a judge or jury or fabrication of 

evidence by counsel." See Herring v. United States, 424 F.3cl 384 (3d Cir. 2005). 

Fourth, even if a motion to reopen had been filed within one year of the final judgment, 

consideration of the new evidence must be likely to produce a different cutcome in order for 

newly discovered evidence to be basis for reopening the case pursuant to Fed. R. Civ. P. 60(b). 

See, e,g, MCI Telecommunications Corp. v. Aiatric Communications Corp., 135 F.3d 27,35-37 

(1 51 Cir. ] 998) (relief from judgment was properly denied when newly discovered evidence was 

not likely to have changed outcome of action). In the subject case, it is not clear that any of the 

evidence relating to Mr. Shipp would have likely produced a different outcome since (a) the 

District Court granted summary judgment to AT&T on Counts Eleven and Twelve (§§ 201,202, 

and 203 of the Communications Act) based on the statute of Limitations, and (b) the District 

Court granted summary judgment to AT&T on Counts Seven and Eight (Intentional Interference 

with Prospective Economic Advantage and Intentional Interference with Contractual Relations). 

relating to the purp0l1ed restructure and transfer based on Mr. Okin's own testimony. See 800 
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Services, Inc, v. AT&T Corp., No. 98-1539 (D.N.1. Aug. 28, 2000), aff'd, 2002 WL 215625 (3d 

Cir. Feb. 12,20(2). 

G. STATUTE OF LIMITATIONS CONTENTION 

1. Nature of Statute of Limitations Contention 

Mr. Inga contends that Section 415( d) of the Communication Act provides a ground "to 

reopen old claims" in the subject case based on the payments that 800 Services has made to 

AT&T pursuant to the judgment \\"hich the District Court ent(~red against 800 Services as 

follows: 

7) In addition to the above: reason to reopen old clairn;~ the case 800 Services, 
Inc's Statute of Limitations has been extended due to Section 415 D of the 
Communications Act. § 415. Limitations of actions 

(a) Recovery of charges by carrier 

All actions at law by carriers for recovery of their lawful charges, or any 
part thereof, shall be begun within two years from the time the cause of 
action accrues, and not after. 

(b) Recovery of da:Jlages 

All complaints against carriers for the recovery of damages not based on 
overcharges shall be flIed with the Commission within two years from the 
time the cause of action accrues, and not after, subject to subsection (d) of 
this section. 

(c) Recovery of overcharges 

For recovery of overcharges action at law shall be begun or complaint 
filed with the Commission against carriers within two years from the time 
the cause of action accrues, and not after, subj,ect to subsection (d) of this 
section, except that if claim for the overcharge has been presented in 
writing to the carrier within the two-year period of limitation said period 
shall be extended to include two years from the time notice in writing is 
given by the carrier to the claimant of disallowance of the claim, or any 
part or parts thereof, specified in the notice. 

(d) Extension 

If on or bef,Jre expiration of the period of limitation in subsection (b) or 
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(c) of this section a carrier begins action under subsection (a) of this 
section for recovery oflawful charges in respect of the same service, or, 
without beginning action, collects charges in respect of that service, said 
period of limitation shall be extended to include ninety days from the time 
such action is begun or such charges are collected by the carrier. 

Inga Statement (Exhibit ,,] 0", p. 50) (emphasis added). 

With respect to § 4 15(d) of the Communications Act, the District Court expressly 

noted that this provision was inapplicable to the subject case, and 800 Services did not 

dispute this point, as follmvs: 

Incidentally, there is no dispute that, based on the facts of this case, this provision 
[§ 415(d) of the Communications Act] does not apply. 

See 800 Services. Inc. v. AT&T Corp., No. 98-1539 (D.N.J. Aug. 28, 2000), a/l'd, 2002 WL 

215625 (3d Cir. Feb. 1 2002) (Exhibit "3'" p. 14, n. 4) (emphasis added). 

As a preliminary matter, and as discussed supra, Counts Eleven and Twelve of the 

Complaint allege violations of §§ 201, 202, and 203 of the Communications Act. See Complaint 

(Exhibit ''1'', pp. 25-27). Count Eleven, ~125 of the complaint states: 

In violation of 47 U.S.c. sections 201 and 202, defendant has unjustly and 
unreasonably discriminated against plaintiff by, amo ng other things .... 

See id. (Exhibit "1", p. 25). 

Count Twelve, paragraph 130 states: 

Defendant has violated the provisions of47 U.S.C. §§ 201,202 and 203 to 
include 203(c), AT&T's F.C.C. Tariff No. 2, and thc contract obligations imposed 
on it by state and federal contract law, including the obligation of good faith and 
fair dealing, by among other things, .... 

See id. (Exhibit 'T', p. 26). 

Consequently, it would appear that any new allegations relating to violations of §§ 201, 

202, and 203 of the Communications Act by 800 Services against AT&T during the time period 

in question are res judicGm since the District Court granted summary judgment for AT&T and 
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against 800 Services. See, e.g., Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979). 

Therefore. it would be necessary to reopen the case in order for 800 Services to proceed vvith any 

claims against AT&T, relating to the time period in question., pursuant to §§ 20 1,202, and 203 of 

the Communications Act. 

However. Mr. rnga's contention that § 415( d) of the Communications Act provides a 

ground to reopen the subject case is not warranted by existing Imv because the District Court 

held that Counts Eleven and Twelve of the Complaint are barred by the statute of limitations and 

the Third Circuit affirmed. See 800 Services, Inc. v. AT&T Corp., No. 98-1539 (D.N.J. Aug. 28, 

2000), lItl'd, 2002 WL 215625 (3d Cir. Feb. I 2002) (Exhibit "3"). Moreover, even if the 

District Court erred in fail ing to apply § 41S(d) of the Communication Act: 

the layv bv the court is a matter to be addressed by appeal, so that an error of law by the District 

Court does not constitute extraordinary circumstances iustifving relit::Lunderft::d. R. Civ. P. 60. 

See Cincinnati Ins. Co. v. Flanders Elec. Motor Serv., Inc .. :.31 F.3d 625, 628-29 (7 th Cir. 1997) 

(incorrect interpretation of law by federal court did not justify relief from federal judgment under 

Fed. R. Civ. P. 60(b». 

H. TAX LA\V VIOLA TIONS CONTE~TION 

Mr. Inga also makes certain contentions based on alleged tax law violations by AT&T, as 

follows: "AT&T failed to charge Federal excise tax and State sales tax on the shortfall contrary 

10 the tax law due to the charges being manually manufactured." See Inga Statement (Exhibit 

"10", pp. 50-51 ) (emphasis added). 

800 Services, however, does not have standing to recover for tax law violations. 
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CONCLUSION 

For all of the foregoing reasons, the contentions mad,: by Mr. Inga and Mr. Okin to 

reopen the subject federal {:ase, which has been closed for over five years, do not appear to be 

warranted by existing law, based on the evidence presented and summarized in Mr. Inga's 

Statement (Exhibit "10"). 

Note: all of the following are beyond the scope of this memorandum: (a) considering 

any contentions based on evidence which has not been presented; (b) speculating on the 

existence of any evidence which has not been obtained; (c) proposing any strategy for obtaining 

additional evidence. 

Respectfully submitted, 

Fred Shahrooz Scampato, Esq. 
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l ThiiCorrn hal subject E;lttcr juisdictioo over this actiou pursuanr to 2t U.s,c. gg

tl31 and 1332 bccarse this action ai^rs r-qdcr the Clmornicetioos Acr of 1934,47u.s.c. g Ist d
5-q', ald becausc rhae is djvqsiry of citizcoship ffDoogrbc plaiadg*d 4sfEqrr"nt and rhe :rnourt

in conuoverqy excced: scrt/eDEy Fivc Thor:send Doltfs ($75,000.00), exclusive of iutcre't o'd costs.

Tbjs Cot-rt flrr&er k nrppleaearrllurisdictiOa puOust ro Zt U.S.C, .S t36Z over plaidiff,s sr.are

.clairnq.

' 4- vearrc : ry" .p.r 
i!;tbis Dircict FEsuat rD 2s U.S.C. 5 l39l(b) bc!d* d€feods{tr

rFid€ is lhis Piu;cict . ' .. ,; :

ALLEGATIONS COMII{ON TO AI.L COUITTS

5. Plaintifiir a mal trusincas €a*tridc &€r FEftsffi to codtracg AT&T rsiff d*rr

Fttrviqisqt by fu F@,Jstd :a$ Ase d 1934, *E ssse#d'd 47 qj"$.e. $$ HA, e s€. (lggj)

ilcci.osnlt TCAa od golicics oftf,c Fd€rrl os Coosirsic,a, Wasiringwo, D,Cr

ftcrsior$cr 1F.CfI coonittrd b defadnt b eeistdn ttrc isbo,'n4 tOO fdlrg tafirc prilorritry of

sor[ tnsin€ss custos€rs on dcfcodat's ne*cd gdli6.- c rohroc lewlg Epodqd by dcftadanfs

tarifrEl€d widthc FCC.

6. ptelnrifi cfCctcd its cotn-itmcn to Elirib fu iEbuod 800 caUing ta6c by

mrerring isto a writteo. ffi€ (hdrdnaft€fcoGwl witb d+fadmr oE Firsust Zlg<}+,fott!r sele

of .n'AT&J 80O C\rgtEcE Sp€cific Tanr Pkirn II (CSTP If).' Thc coatract was estitled ?{"tvterk

Scrvrccs Comnifueut Fons-- Tho @ of thc contaet uras toa Augud t l9?4 to Augus.t 2, 1991 .

7, Tbc resulr 61'gs'r'Flding 6e eoatnct ufts tq eqblish Gu: plaiatiff ia aa individu.al

-paeity ls d.efeodant't 'iqstoo€r of record- for thc t00 celliry tnfic lcodc.d by drfcoaaa-
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8. The esscncc of the coDtract r/-as at fo[ows: defendaor gave plai:rd.ff a relephone rsage

rare lower rlaa tdwhich was availablc to t-be average cod-user customer. In rerurn for the below

oormai rare, plaind-ff coo.oiued to "buy" or '!so" tbrcc milliou doUars (S3,000,000,00) ra teleptrouc

'.!s8€c clrarges per year.

9 Plainri4 accordhg ro is oro btrsiD,ess praaices, cost'rcted'yith 800 cnd-usqs to

enlisr drco l.u 15e aggr"gatioo p(ogrsc:s od ircludad tbc tt)O gafic voh:raes of rhe rcspecnve etd-

part of rhc tn6c lcvcl cot't'-'i!4.cot to rlifa'r/trt

. .lO.' Defcdfir cnaiscbcd d lia of ell'crrstry: uilo eoutnctcd wtth:plaiafifi Dcfcodaat

'oainfaio,ed recquil EEDet aod OrUlcts fot each of pleiotif s cust@,eft.

p. As),6trd dlbifliDg inroiccs scdo plaiuiff t ctstoosts Pu$EEi to ahdgEs iEsuE'Ed

viE.cs+ cf gm sl,ico-s wc=a gaerred ty acCealeqi ftc tfli"g invoiees uscd clezriy dl+layed

dsfee*i.at's n**sae, le4r"4 ecm{ telqphqu* arrs,b*rs md ae&"ss,e" \e: :;i:.'r!.:;qtr hvelr&a mdc; ne

noreacc to rry qtd c!6Frry rhrq drfrod'at's'

tL Ast @d dI perncl4r E+ bt p$rifis gudoosp FI's'tllqro &e b'll'-ry iovoices

y&rE s€nt Oirccdy ro defledagt ad.mde Dqrbl€ to PbbtifE : '

13, to tbc cnmrg, P.lafo:d|8!d dc(.cd|4ig'€!d t, sbsf! |8 Elly 

II^FIIE 
eayable

- t t- L.

to defeodmt by plaiutifr,*h efter glrircif, od ddcndmt e5lcrld into tho cortnct'

drfeadqt ftiicd to shgse sid, nnrcue with plrr'**' I

.:4. Afle. plsiatifi asd d€fcsd$t errtc€d bro the contac[, def=ndrnt began 'o cfer

o,," i&ichwcze lovrq dirn those offercdby plaintifio iu
telqbsn* uss€e$ ralcs to plelnlifi'r ctrsioE

crlgtoEn€rt.

r n:bsidiarY of
t5.A.ftcrplriatifi..od66fgEdl[tcatcrcditrothecooq84l'.Franst€€lnc.,!

)
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defeod'ant bcgan to repcdcdly solicir pteintiffs cr$tooen by offerLng telephoae r-Lssges rares to

plai-noffs cuEtoEeli which wsre lower daa rhose ofercd by plainriff ro irs cr:stooers.

16 on or acound Jtrog 1995, plairdff rcqr.rcsted tfi csrrain of its qrrstomosi ac.ounrs bo

delsted frorn defeodant's recordr. Defendrst fqil6d 16 rlelere &orn its biling Ust cerurn .ccor-trlrs

co nccniog plaintiff s cusroncc!.

17. Defeadanr Fia s€tDt !{9q bvoices to 6rcc qyoryrry f"r "Sorda[- cbage+ despirc

the facqtat dgfbod.mshed req'J€sted th't 6eir ect,ulrrs bc. dcleftEd At 6F tiqe dsfbod.m bill?d t*e
.olltbrneni' deftodlll l*,* 6"t 6isc orscuqr wtr€ ost rcrpoasrate not liable for paltreut of zuch

:..

. cisges. Dcftcds biUed 6csc crr*oocr: d4qfite r, qdhca de'rrr..{ by pkfndtrBot to d$ so.

t 8. Madaut fitild to sod qy UniDg isyoicts o phicififor pa5noat of ary ((sllsrr*lln

chrrBlg coag@isg plaiotiffr Erostoecrr *iant$ as de{eadau *"aa equfuedte do mder 6e tms

ef tlle csfiqsdtse{i6s wp}*eebiet*ci#, :

;.9. blcuy of rircse crs.on€rs Eqe .Dgere4 r4pset urVc corrccocd "lh;a fuc,v reeeived

inrgiccs f9tfu isboflfiit- cbrg€s. I/baDltiditrt qtrfrqclt d€gbdrd dcfirdctro inqdn 6bqlr

at plAb,tifi rresrcd'to pqy for aqv

"sb,o'rtfall" chgcl and plaintif coutd mt hr uustd a nmiry a brsi".si. Dc'fudat told pl.eintif,s

custon€{s tlat prlaindff was ttc csrs€ fat, c[dor hgd reqt6cd th'+ dcfpodaat placa tht shorthll

charges oa 6* anstonnefs' bith.

ZO. "t\&rdebtifiand defeadaatedEred ico 6ecoqtrg.n, defesdanr lioit€d.tle a'ratr"abiliv

of ue* erehrbmdlEd (800) nrmb*m to plaiotifl

. 21, Ou cr aound.futy, 1995, Plrisdtrrequcsted rlsrrhc oxisriag AT&T 800 Cr:stomq

Specific TeE Plas U (CSTP tr), pbi€b $aS th. srrbja of tbc coomcn, ba transftrtdby drfeadanr



Lo I ucnr plao' corinaonly knouo rs Tsrfi 51 5' This tenstl'", wrs auth.riad b.v the rcuus of thc
cootriLcl This rcq-uea was dcuicd by dcfendaac

T" Defedat cleirns that plaiauff ow€ d.fcodaut approxirnatciy onc millioq, 5gvqa

hu&ed rhorrsqod do[ars (sl,700,000.00) in qhnrgcs roraring to the cootacl

23' As eresu-tt of 6s a-bove artioos cornmitted by defgndrd il ptagrqphs orc 6) rhewb

e2), plairtifflost its crrstrrmcrs rO ddeodu aqUcr yas roablc to obtab DGq fllsbo6ns: In addinou. .

piuatifrlogtr-nso's and profits, aad srrffered o6ln moncury i.,i.g€.
cotjrtr onr

@r€rch of Cotqact Undff Stdc cd.Fcd€l Cornnion [^r*1

:4. ptrivni+F1tpas md rcallegs Fragryh! orc (l) rhrough 123) rs if t!,e

rao€ EfierE *tffi atlen$hhdreb

25 : FLejmf# mtered isJ* &e wffi vsi* defmdat m .aupst 3, I g,*4. Flsigrrff
'.j

*ry to dcf@.d&r b o'aintri' ec bbouad t00 rllTq q!ft.€ irgt of rneil brlsir€ss

stgtoEeE3 oo dchdrnr's aetrrp*'frsilitics cvolre lcreetr 3pccifiedb:r dcftodan

26- DGfqdtqt &iLd to pGdo'G its obftatigns padctthc !"+"+ Sp*tflcrllrr

Deetdrr faitcd to sbsc rcvrduc rri6, plaintG

b. Daflad!fi oftrtd elepbooc llssge rfie6 to ploirrttFr custoacr:

srtlO vrete toertr t$"la 6,ose offaad. by p{abUtrto its custom=;

c Deeu<hat sollcitcd pleiutiffe qsro/Em wirhorn pcrnissioa ud

r:sed propriot4T informalion of plaiixG said informdion

c€oslstilg of plaimiffs custo,mcr llsts;

d. Dsfmdsut faifedto dclac crflJlqt5too r tccouots &spito
j:

5
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L t\ef€Edgt.ctrjgsthrplaiatifronresdcfdst igprcXin"st€iyotcroillion'

s€1^c!.h:ldredfrousfld {otlq's (S1,700,000.m) iir cfu4{s rcLsdng ro 
"be

coBfadf.

. 2i -. Ttrs Bbave actionr comrnitted by defesds$ eosrsiirate * btcts€h od cc'frraer

' Zg. As a Fsult of tbe above rcdons co".sitcd by dchdaor pldrcidlost itr custQoas



to dcfendeni ajrd,/or uas r.ruble ho obtei-u ne{ c!s.tcEc"s. h a.dd,itioq plu-otiff lost rwenee and

protits, and sufforcdorier mooetary damagcs.

29. Defcndant's conduct u/as wilru rnriic,isus, oDDressive ald. fraudulcnt, Eod

^ urldertaleu $fith wilful disegard fbr plaintrffs rights. Pla.qti-f is thercfore eqtitled ro aa r.'a.nd of

'asrnplary and pr:artivc d.cn-agm.

30. ns a resutt of the fotcgoing actiorg corlTncd by *fcngarr-r, ptai-utiffhis bcen

dgog{ed b.y oot Iess draq 6fiy milti6q dollan ($50,000,0S.@).

W@RE'ORE gbdudf d .man&JiS@.gt a$iEs fu d0fisud.ors for d:'q"g*s is q{c43s

'^F €*. 
-, --tt --,rr , I Iox trrEy rnilli6'fu9** b'reEcb of coriEEct .;,'"uagea r:nliquidatd danagq liquddzted C"ar€--,

cocpcasdory &q^**u, 6(@plary daffiflpq, spiel dmege+ g@g:al,{"*ra{res, pniti."e

d:uoag€q titi6atioc c+gs, €frs@F/'s ftes ad sagh cqait*ble gud lagsl relief as thft Carrt deqss

ju='t'ar.rd. pt"o p.ea'':+; *e €fo €uy:g$,':. :+eri.

couFflr Two

: Ftwh of Coters of GcodFeirb sd Fsir Deatbg
rlldtr Srsre aad F€drrEl Cowq trw)

, 31. F!*iatiffrqeur ud realleges pffi{ra[$e q6 (1) rilrorrgh tbirry t30) as if tio s€se

werE sed ford eE lcogth hnEia.

. . 32, PtEiatitr€at€cdi.arc frc cqnFs€twith d€fcsd-atr'qAxgust2" 1994. Flnjnti+f

comsrued to defardas to ndntaia the iabor.od tm caning eaftc prin:xrily crf sn'rn1l brlsincss

- cuitosres ou defefidmt's wtnork facilitis at vcrlumc lovsls se+cifi€d by dcfe+daat

33. A-S,e*,.xle:nia4 inro rhe eof,w?ca' defeadst comgitted'tliilftL rnalicior:s, oppte+sive

' and ftauduimr aeeoas againsl pt?igr.,q eaid. eatioa$ undcrukem.withp/ilfuIdiuegatttr Sor Plaiadffs
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co trtacilal nghs. Spcci-fically:

L - 
Defcad.ant fiiled to shtre r6/vrrJ€ wib plaintiff:

b, Defendsot offered rdephone rsage raras to pldinti-f r cusromerr

whieb wErc Io''vE[ $au bosc oflrred by plaintiffto its c;ustorocrs;

c. DEfcodaD! solicitod plainrifPs cuscouter: withoru pmjssiou a.o.d

uscd pmprietary iaforortion of pleintifF, said iafcrrn^qi.ou
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obtrrn new custoEers:

k. - Defeadant failed ro charrge tle auniog c€Bq.asr ro a no\rr'

pl*, Tariff5l6;

I. D€feudat st:imi tlc plaiotifro*o dsfgar{rnt approxi-arardy onc million

eveo, hrrn@ed thouss.od dollgrs (31,700,000.00) b cba4gcs rcl:ti"g to the

cotrtl'gt't

. 34. By connrttng tbe'abovc artst d€f€Ddast breaehcd tbe iosticd rnvcsl.ut of good

fritb and eir d€eliry 
.

3-(. Ae e Fsult cf thc abovc actioss ccrEeitt€C t-" ArCcuddt, plainrifft5* its 6lstotrr.r5

to dcfladanr andor onsuutjtc to otrail bc.# orstoqen. In lddition, pkiutifflost rwenue and .

Ptofits, aor{ ctrff-ffi€d etkamenaaT ds.rneges: , . .:,

36. D*{wfu's €r,1iirils*tKEs mlhl, roeliio+r$ dffiffisivs ed fi?sfui*fiq sed

ea wi6 *ilfrl disererd fon plsirif s rigH Plziatifibthcrrfo d.ofudcrafca wi6 wifql di51e6rd fon ploinrif s rig$ Pldatifiir thccfore aaitlcd b u rrrarr

. €c(eoplryend.puaitivcdasagpa :;. .

37 , As . n fllt oftle foasorgg acrioos coql*tcd Uy edeoa4al. pliiltitrbrs bca

dor a€ed by qot less 'h-r 6ftI millisn dotls: (550'000,000'@).

WSERSFORF, phinriff dcoods judgEct agai$t tlp dcftodezts 153 rlrrr{es in cxcrrs

of fifty million doilefi" bteacb of coauact aarnagqs; unliqui&td &osge1 UqrrdaEd &milges'

. ' conpelsarory drnages, execptgy daor*es, sBcsitl &oageq gEEcrEl dso^lg€s, F'u!'iti'/e

=*, 
tltigutiou."g, uttot*ylS fees aod srch earitablc *a f*gat rclid;rs thi: Corm deerus

jr:st aad ptoPcr in &e clrcrrrngaE€$'
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r:rdenakcn wlth wilfuI diseeud for plaintiffs righs,

{6. ns f,rcsult of $r foregoing actioos comnriued by defeadrot, plaintrfihrq lqgr

d-rOaged by not less 6in ffi;llties &llan (350,000,000,00):

wgEREfORE, pleintiffdcoards judgneat agd$t thc dcfeadants fot daroagcs rn gxccss

of flfrry millioo do[ars, breach of contad darnega, tniiqtd&td daruages, Iiquidtto.{ d.magcs,

conpinserory d.mrages,, O:tptu"y darnages, spasiat dtEr8cs' gooeral drrni86. puoitirc

4aDages, Litigarion r!ti, ctromeys fea qd ctrb cqtritablq md lcgal rclielf as ilis Court decos jt:st

aad prog<' b t&e cireqstenca.

, cotnn F'ouR

crni'st Tff?H hffi*ffiif !! oi rni ff

4v Plaiui#ryw admmlXcgwry"4ryhs oc€ (1)fu@friffi1:r"x (1f) as if tu

:iirsi;. "Nr*",u.s€* f*ttb m i^-:;r& h**-e

4g. prssqEtro 6c costld, plaiotificd dcfcodest r8teed to sb.s6o io lEV l!|l/suEc

pervable o dcr'encisrs by pliimifF! cufioEcrr ts addidoq phinitrptordrd d.f!ods$ *i6 a .:-c(

of all of plaiadf s qrrnDo,cda

49. . plainriff illy pcrfrr&d dt of itt obliganigrs uodct tbc.coq{

IO. Dcfesd.ror rettived tb€ belrfit of plaiotifE' coacrctrd pofry* by collcai'ng

rci/cs\re froor qsd,.uscr qJ-g,sEDf3:! for use of 80 eerriees und obtai+iag a list of all of pleintiff s

cl]stoEc16.

51. Defdant sms ua;udy co{ich€d u 6e grejudicc and e:$enss of pl.oiFn'ff kagse

defendant 6iled, to resrive itr sirore of thp ncreaec. Dcfmdaat w"as also usjuatly doriched at thc

': ' 'll '
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54. Pldutifirqtas ali rceilcgcs lrqttTh! .ooc (1) dunustt fifty-thn! (53) as if tb

q-*'"c rt,gre, $i fodh d' lcngb-hcqgb

55. Scnnctitrlc efflr Fblf,dlf ad defadat cdEted hto tbc co&lct' d#lnt cally

grblisbcd .{efamsro,ry nEnoao$ to third paloo! corcaEilg PlsiEtiJl Seid #atca-r' ir:clude hn

?f,e ftot U*tea to the fo[cqiag:

,'*D€fafldts'toldptairriFscustoEdrs&gpldailfrefiad
to pry tat ;llry'shrtfall' cbag* billed to s*id er:stoner:;

b. Defe&r1g tctd plainti-ff s ElrEr*Ele{s tba plaiutiffcorrld

I oo(b+ Frfied nnsuing *hrs{a+q
i.' .12



c. lqf6q/rnt told plailoffs cu.stomsrs rh.u plauclffrr€s rhe

c:rrsc tbr, and/or had reqrrcsted that defgndant plrce rJee

"shor6ll'cbargcs oo said cr:stomen' bills.

56 Defendant pubtished the ebove &&maory sEtenecrs ro accomplish the foiloq/itg

obj ecdves;

rL To lue cusrorrcrg away from plaintifffor tlc financial beueEr of

defesdsn;

reckt<s, u, bod hi6 @d iDttttioorl'ed dosc for tbc purgosc of b.ulss{ng; v€!dD& lorcyirrg ald

kturing &e reputrtioo of plabtifE

60, Defeod*'s coduct vas willfll, oaliciorrtr, op'pressive and 6nud-rlcA' eEd

uad+akcawith wilftt diaerydforpi'indf s rig,b.

61, As a iesrlt of tlhc foregoing aaions cmsittcd bry defmdart Bletnfrffhas be<t

,i:m€gd by qfl le+s trel 6fiy million dollers (S50,00{,$}1.(F).

. WHEREFORE, Plabtitrdcrnands.judgneat lgdlst thc &fcslsst! for daq,ages ia cl.cas

13 : j
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of 6.ffry million doliars, breach of cootncr da.oaBes, udiquidatcd daoageX liqradatcd damages.

comPfiIs:ltory d:rntteq specid drtnages, gcD,srrl d.r.uages, cxcoplary &,r'"gcs, pr-rnitivo

darnages, litigation costs, tttotlcryi fccs aod such equitrblc and legal relief as this Cow deeas j'st

g.ud propcr in thc sircr.rss@ccs.

c_ f s Iw* e&$$&e55 a+,rry {rr:ru Fi#.ffiifffiH',&C fisfixbfiBi bcja+$l nf

defcodsnq

a- ' :14

,:, l



=--__-i ,: r

b. To causc pl&iltrff!o losc rcseDue:

c- - To banq god dinrinish 1[g Nrrsin*s rwutaric/n of defenclenr

65. The &famrrory statenerirs fublished by dcfendent concemed plalnti,ff; thereforc,
pleratiff was the pqrcn de&u,ed_

66' The abovc dsftqq6ry slatemss6 qpos.d plaindtrto pubric co.renpt a.od ridicu.e.
alld ho< caused at rnf,ryonblr opioioa of plaiutifirn.6c minds of tadcspcoplc, brrsilesscs aad thc
public goerqily.

67.. Oeftodaot's publicaion of the aborrc s+r.;1ru,'11a *ilirl, *a]icioug

rtchless, is bad ftit! ud i.tte.C"*f .aad dquo for tbc prrpos€ of haaasirrg vcxing" e6!o)r,!g &dr
iqtuias rh€ rrytrioe cf pteinffi,

,, 68.. Dqfcadaq€'s eondrrct cfis wiIfq, ooeiiciosE, opprcsrive erd frurdulcaf, ad
usreiqz*Isea -s,t*: srdr",ij (11:i..,;{i;-,J. er piajnti#e rigfu,

- ri9. As a res'n of tirt forwoing atirs cooid by dehdraq preimiffhas beca

dasged by fot 16s fuE fllty nrillieq doll613 ($SO'00O,OO0.0O).

' ' : veREroRE Fraintitril:oaDds ffincnr r8 
.ela{ 

tc aerrnelg .fot damgcs iu o<ogss

of 6fty sillion dollarg bctach of coqErc &*.g.o, ulliqddl.d aorg.=, uquidGd &nag,+

conrlaoadory &nrrgc{' sPcqid duag€s, gcDqal d;-riger; ex-rplry d6rges, putitive

ilan*ge4 )iti,gerioc costs, srtomryE fees crd nrct qqdcablc md legil reli,ef rs this corrrt ae,os jruq

a.o.dpro.pcr in ftc eLcrr-6cac.

couNT sEI{Et{

(li:i*::;:i*.,ri i;ffieae* t{rtk Freepccli'76 Ecoccnie .A,Cvanrrge
Undcr Sare md Fedryd Cosooa Larv)
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i0- plei'qffrepeaa aad realiegx p€ra€rapbs one (l) u\roush slxty.oinc (59) u if 6e
same were set forth-at leogth bcrern-

7 | , plajrrriff bes eqoyed brrsiaess rclatiooships wirb 6.eir cusrciorcrs bdt have rcyulted

ia ounsrorrc finnheisl benefts ro ptai.etiff.

7?. Ddeqdrnt kacw of plrindfps brrgiacss rclatiooship wrtb tbeb custoocrs.

73- Pltlrtifrbad reason-hle aad jr:stifirblc cec+rtions tb.rrtheyuouid costinue to

cojoy b'rsiscss rcLqioqthips wi& said sqstoE€tr thqt vrauld reslt b g./e!, Eorr Elsial bcncfirs

.to pleirtif in the ftr.re,

. 74. Plqindfihtd reasossbic oqeadbrs rb.u it urould davelop na.hsilessr : ---:

rolacionshigr wifi grospactivc ctctfinc$ tld wotdd result iir ecoaomic l!trfts for ptaintifi

75, FtaiffiE,i:sd e sEoD€ cconoraie iEeest iE bnviEg iu qg:ctaices of bcoefits fnle

tit*rs eryigisg ad p;i-g"wi:v"e, ru!r.d*:e4ldps wffiete &eltio*,

x6- Dcfta&n rmlr*tlly fuctfctEd -ith tldtdf !'irrrrd in &c*e p.orp."ti,."'.
escuooic adr.utages.

:

'77 . . Ddeadrut 1fiitrizEd aa uoiarfrI puca of ftaud rad iluioriddog to ,wrcsr pleiDdtr s
:

qls.tooqr 
T 

.d dcay plaiatilf ray firnrc ;ronoric dvat ge fton sdd rctrtiorhip; and

preclude pleintiffs de*eiogorut of firrtbcr cscnaic b€ssfit!. 1

7t. Speffi6.1Xr,'

, a- Meadaatutilizcd ftrqdnlqlt biltlg prrctic,cs to iDtini&ta ptaiutif s

crxit6slcr:! inro Bdirtpetbs iadcfto&at'e plaa of damagirt plEistiffs

eoeoenia i:r'agtvag;

:.16
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which wcrc IowE tlan thosc offac.d by plaintff ro its crrstoaer!;

c' Defendur solicitcd plaiatitrs s.sroEels without permrssioa aad

'used proprietary infornatioo of plaintit said hfcrmrdoa

consistitg of plaiutifls cnstoocr lins;

d- Dcfendnt hilcd to dclae certain qlstoner ac€ouut dcspite

ptaintif s rqrJest rri do so:

c. Defcndslr billcd glhintltf s qlstorlc[s for "sbcrr6ll' charges

. eve[ 6o1lgh ssid crrs@rtr .r"." *, tiablc for oid chergx;

,Dt frilcd ro rcod o tillitrg iqrroicrs u pldntifi''' f' 

:ilsboitfdt'chcg* corccrnag puir*irFs euslo'cn;

F. kfeadastrcld plaief s qrrto@ *c ptailc!fi rcfiEd

': ts pry f*r ery *sfuJdilff 
c&ia"uew bfuief ta: $d.S fr#omaw;

b. Dcfi:aibttotd plri't*.t 
""t@.t thrrplrididcoqld '

''.
Eorbe trE*cd d ryist r h!riD.!r;

' i- ; Ddcad&ttold pl-i"*r?s crstornss 6rc phiatitrwrs ttc,. : 
,

for, ardor br{ tlqrrcstd tha deftadu plnce thc

'shortfill' cbsfes oo said orstoorrr' biiJs;

j. Dsfcqdf,E! linh€d 6e arailability of'rerr;eight hr:ndnd (S00)

Duabes to plaiorifi.6€teby tioitiag ptaiarilfs nbilicy to

obtrh Ecn/ srJiolDe$;

K Defeodctrg faiied to cbsags the exisdfiE c{strsst'!o 6 a€e{

plar, Tariff516.

r1

!l
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19. Defen&nr uulized plai-uti-€Ps proFrct{y custorncr inforuletioa, which was

entru$cd to defedlnt ia strictest confidence for brlting and provisioning purposes ooly. ro c.,urBcr

pluntiffs'cusomers, disparage ptabtitrand anrcmplo couvErt sard, ornornr:rs ro dcfead.ant.

80. As a resrrlt of dsfcndant's loott/i-ogly fter:duJcnt reTreseaarioos, plaiutif s

custonsr's wtre indmidarcd inro not ooiy ceasing rrsr of pleirrrifP3 se:-riccs, brrr cbargllg plainuff

with uar-dhorizcd srritctting froo tleb alleged carricr of cboice.

q 1. Tbiri m^liciorrs inretrrcoce by defcodac with plaisdfPs prospectiw economie

isq-sts was dmigDed nol ooiy to prrott deftodaut, h.a slso to do ircpcreble rlanrge to plr;'"tif s

i$qes:s.

t2. Thi rcts d€s.tib€d rbove werc douc c/i6 6c imatioa of wrmgfiilly iaf,rieoc.ig

poteatid esr,f e*:*"[ fiIsto.Dcis of p.leintiffto forego trt*t rdciooshipe 'sitl FLaistig aqd, to

' eflil'tr beru rr*eti*nsful,ps e*ttji d*fegdsnq as ={.dt as &e evw,rd dc+u;'etie +f'piaiattffs brrcffi"#s" :

83. Defedrd's a=tims rrqr tsaasgrcssive of gecczlly accq*d sta"d.rds of Cccccrry

aad erhics il rlc eoodust of bocircsr rod svcd m justifirblc g{Posa

' .' t4. Defdentules uEjuedy.nichcdas lreoltofiu injuiour'aaioos:

t5: . 'pu 
for 6€luitrst o,d rslerftl iutcrftrcuec qf dcftsdnt, tliste *rs E vcry

rrtsoo.cble probcbility 6et plaintifrlould ccntinnc to hrYe hmdvc brrincgs GlrrionqhiFs with

thair er{istin6 fl.rsto66; md dedoped othes ptof,tsbic bqfio*s relafiouldpe with ge'c{ ctsloo'tffi.

86. Defeodast'e.56dulT uras willfUl, udicious, optrttessiv€ cri fraudulcnt, asd

r:ndenskenRdft wiLfltg di.aegard for pleiatif s rifrcs.

87, A"s a rsgrlt of the fereg6in6 actious cos.eified b'V d"-fcndex[, piaintiffhas "oe+a

' r{qooged by not less than ff-fry milligq dotbc ($50i000,@0.@).

IGI(}

,a
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WEEREFORE, Phiottffdemends judgm.car egeinstthc defeadenu for damagcs rn erc6s

of 6-rty millioo dot[!rs, breach of courrac( daoagcs, rurliquidared r{nm-gcs, tiquidsted d'rn-6ges,

coopqosatory aans€es, c':(emplqr daru€es, special drurges, gcnorel d*ogrc prgridve

damages, litigatioa costs, utorD€rys fees rod srch eqr:iuble rnd legal rclief as rhiq Q6ql dcem-s iqsr

and propcr in 6c ciromrsznccs.

cutitoEcrs.

92. - Dcfcadad eis lpt a prftt to rry of tbp coatlct3 bcrwun pl-i'+itraad gleintif s

custqoet=. 
?qfcndsff 

Y/Es Ecreiy a 6hdprty.

. 93. Derendaal i:rtcurioseily red rrniawftlly inff€ed witir plairditrs cqrdra*a.ral

relatioosbipr wit$ its sustorD€Et

94. Defeudant tnifiud cn unlawful psnerl of frad *Dd iffiinidation to wrcst Ftaistiff s

C'+stO@{* A'-\rc"y.

I
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95. Spccrficlly

L - 
Defeodasr utiiized finr.rdulent billing pnctices to intimid.ar plaindffs

' customc8 into partcigating ir defendsdl's plan of dau6gigg plai,utiffs

c€€ooEic intcrestc

b. Dcftudg qfr'cred tclcphooc usage ratat to phiuti+pr qustomcnt

whichr,rcrc lovcr tbraftocc ofrdEd by ptabtifito its cusroocfi:

c. Dedmdrc solicitEd, phiotif.s custoo<rs withorLpruissioo ad

uscd proprictrt inf.oraedqr of phi4iS srid infomrion :

eousi.cing ofplaintif I cnstor$r list!;

4 D€fcodet ftilcdto &tc{E catsis srt.rtoo€ rc€oEd! delpite

plrincif s reqEft to do.sa;

€- i +'ferrrlem b,lkdpt'i-*ff$ eu$r{tt'j"t's fr; "'sffiJ-[* abatgsx

elletr 6olgh lid qs.mcit wGre Eot liablc for said cbrges;

f, Dddirot fribd o Fd oay bilils ilvoica to piaintitr

. fcr ay "rhoitfrlP ebrrgca conc@iDg pftinritrs c€sto6€ry;.

. 
g. Defeuda 3old plaiatifFr cttstooeis Qa plernt|'rFrrfts.d

to pay fot ury "shcthlF ctsrge! biltcd to edd fltitoo€rs;

L D€&dettoldplaisrifPscustoffi th6pltitr{frcotrtd

lotb€lluscd c nroniog abusiF$sl

i- DcfueutroldpldnifPs custoos$rbarpltiEtifiluastbe

g.sus€ foso esd€6 bed reqrre*tcd, tt"ot def*od:Et piacc the

l's&o[tfalt' chrager on sid cnrtosl€rs] bilts;

-h:t,
u-t. I

I
I
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)- DcfoodeDt Li.ortcd rbe ava,ilability of aarr eishr hun&cd (tOo)

- o'uben to praintif, bcreby lio.iri'g pr,iodff s abiliry to

. obtai^o, new qstoment;

k- Defendaut fgiled to cbengo thc cxining conrn.'r .o e Eer

phn, Tariff5tg.

96. Dcfadalltuilized plaiati.tf s p.noprreuy sustoncr iafonetioa, whicb uas

csEusrcd to &fendaqt ia *rictest coofi.dacc fs1lining and povisioning prPoscs only, to coo*gr

poi*if,s cutoE€n diflqrgc phicifiod rrtsqptto c6!qr said qgrnsr to dc#udanr

n. As E rsr:.E of dcffart's kaowiogly taurhrleatregascd.uioos, p6imif s 
'

witb r$illborizEd r*'lt#rg too their rucgc cci.r of cboicr.

Fg. ThiE pslicious by dcfta&e wffi F-+.*r,xrift.s qaaffiesl dd€ffi,wsse. ,.

deJifod. Eo€ aaly td.troft sefwds€, hr zigo to do iawteebie cirrrge to pidreffs :ai=*E-

99. TEc rcr drcuicd rbow rete doae qitb tbr iudoa of rrongnrrV iatru*ocing

ssfiJsl, sut(oEr€ffi of plaiudff no forl2n bod"ry rehioosbipe wifr plri4iff&ld to cnr?r into
..

tel^aiooship rrifh dcfta&nt, rs urudl.u 6a ctrntrul d.fiFdo! of phiodf r busitr€ss.

100. Dcf€adat'g stims',reere grasgr€lst/€ of gcocally rccqmsd s@sds of deccacy

EEd ebics io trE ooa&:ct of hlsiE€$s @d qlcd * i"rdg^tO Ftrp9sF.

I 0l ; Defefi&st nns ujustiy cicicbad as r r€sult of iu igjudous rcdons.

lO2. Bu fortrr nri_rt+ udscrfrL inuodgcal a:rd meli:iorrs bte<fcttacc of dafbndjut,

tbcrt rergs e vef,y :+,ef"-':t:'F1c pehebility *xt p!,.dgdff-*-.ry-lltd esnlinuc t* hpnre 1'+,,:;r"ti:.e br:sj-n*ss

relecietshipc wilb, tbcir exisriug crrficnrers.

a

atL'
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103. Dcfcodant's conduct."-as wiilful, m.aliciorrs, oppressive aod fraudulal ud
qdcnakeo wilh wilfut aisqard for plaimif s righs.

104 As e resr:it of the fotegoing actions cooririned by defesdanq plaiariffhas becn

deEsged by nct 1655 thq fifty rnillien dollnrs ($50"000,000.00).

qnflEREFORE, pbirnifFdeOads E€'aiE* &e defendaA Scf dF.ili-g€s in occcss

of fifiy milliou dollar+ breecb of consect dqasg€q rnliqcid.cld *.-eges, li$rid$ed dqqeges,

coqpeosacort da:cg€A ecceuplary droagcsr sp€qitl d&sg€rr g€acsal daagss, prrnitive

dau$+ litignion costs, stoE€fs &es ad *ch eqgitable aoC lEgsl diefas 6is Coqt de€Es j6t

and prmr-lrs b G€ cilqunsrsc#s.

COT'SIT IB{8,

' (unJiris Cotrp+{€g/Itsedc Hb€{ t@ Stre rnd FedewL Cm.cn Lew)

1*5- Plai;,tff, r{rre a;';:ir r'*t'rJlryrag t"i sn"r f-} €:rw,."*a}l t+r1s-:,ti*eieiaeii-:l;:rw (ld',l} a-s

r!rl$

ife soe ivesc a4tfordl s tctg&btr€iu

106. p6fr*lar'lis rrtions aod stfucOq bGftrofsre dcsfitfoa, reF.estf( unlaqrfui

cotorpficadon of &lse 
Y** 

&irdp*oas consaahg pl4nrirq a+dhow r**

csodp-:-s br:si*,

107. Said estioEs cd staemelrts of dcfcodsot falsely od roduly Osertragcd plziuif s

tos serviaes, d gardy iDjurcd plaintiffs br:silcss aodFodrrct, ie. piairtif s tclecorqaulicai(

EEerdEry Ei€hts-

. fbA- Dsf€qdrEf. 'sprblicaicaofmmcas&ls€ssd dmgtr"rry *fpl*ittiffstxlsinessto

ffijs# gnd pa<pectiv* cr:.Ftss€(s.'.,m:re catscistd, to Fr€ff@t rxid' cr:sto'me'tg ftoq deaiing witb'

pl.aigdtr,

,a
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I09. Dgfendaot's &firnslory and disparaging stalemcnts conccrning plaiati-6' s rrade

daoaged plaintitr ty carrsilg cdsttng custornerr to d.iscontiarrc thcir hrusis€ss p|4i6n<hip \r^U

plarntiff aad hrrdicapping plailtiffs effons io dcvcloping [ew busincss reluionships.

1 10. Tbo damagcs incurted by pleiadtr geatly affcctcA ia busincss and ib richt ro 6arn a

tiviag.

a
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drrr'ges' litigtion costs' &ttofDcyl feeJ and nrch equitable and lcgatrc[ief as rhis cor:rt deerrs jr:st

and proper in ths ci;,,-.ra.occs-

COUNT TEN

fr io r,ation of fte r'{ew Jeney consr:rocr Fnud Act NJ.s. g {i 5 E : - r, q Eq,)

t 18' Plaintrtrr"P€ars aod rcaleges perasr.phs onc (l) tbrough oue hrmdred.ecvesls€o

(1 1D as rf the soe wen s€t forth ct l€ogth h.,!ei!-

I19. The effinn"dve and loowisg actiong rrse aad cmplqmed by deftud:ot of tlc

tmosci,ourble csnrlagirl ptacticcr, d€ecinion, fia$, f'tre Fet€asc, fdsc prcmisc ad

ei^scprtsearrticd es set fortb, md iG affim.rtirru odtrcwing cotreals164 nryFesioD aod/or

omission of mat=ial fi€1s wi& igt€d to ildwl rcliacc tlercoq iu ccnacctioq wi6 iu sernices,

qasttrtr a violatio. of fu Ne$/ recry- conslm Fraud da, N-y.g. $$ jG:t-l, # req,. .

l:-i:'" ii;;' :,:".,tt+r" rrf b+r tsrrcnnssi*eabEe aru* &a@,[eet H*ivi.ti€t ef <ffiam, cs ss fqrth

b.!eiD- ghir.*if !a3 SUGfe{ rir66!g€3

121. D6dant'r coodrrawas winnU Edfoiot+'AtrcasilrE nndfraurdulcar, dd

undc<oken with witful diseer$d for pldffif,Fe riehE

l?2 As r rmlt.of 6c fotcgoisg tctislt coommoa by dcfeodd, pfaictie nar Uct;11'

ciaoaged by not tess 6a fifly rnilliqq dollas (350,000,@0.00).

Y{ffiR,EFORE, plaiatitrdecends judgmeat 4garnst tfie dafeudasts fdr dase6€s in cxces$

of fiiymi[ion doilrt:, br€6f!' of,couas {oage+ uatiquidated {asrago+ liqui-ded d!Esg?r:

carupasrs$sy d*aa6es, emzrgkry da@ageq spccid d*cagc{, 3Filcral d-aragcc, prnitivt

d"tregcsr -tiega3oa 
ecsrcb strotlqr$ f€s ?'J sucfo equitable and lcgd reliedes 6is Cor:rt dc*u.: jwt

uod propc i.s rbc circuostaaccs.

'24' :
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dnnregeS' litigtion cosLs' acoGtclE fecs and nrch aiuitabl€ and legal re!,ief as rhis cor:rt deems jrrst

and proper ia the ci;,,rrl.raoc€s-

COUNT TEN

(violerion of t'* New Jeney con$&er Fmud Act NJ,s. gg 56:-r, et seq,)

I 18' PlaiEtrtr rcP€zls aod rcaileges peragnpb onE (l) through ouc huudred.seveEnecfl

(1 lD rs if the sro,e wctr s4,,r forth ct l€gfr bffeiD-

I 19' Tbs sfFE''stive and knowilS actioas, use a.nd cmplqrmcor by deftn&nt of tbe

wcsci,oneblc ccrr""l€Eid pncticcs, dcecltion, frud. r:!re pptcascr ftlsc promisc aad

misepreser:t*isc' es set for*, Esd i€ rffro.eiw audlqowing conccalued, firy!,rs$isg od/or

eraission of matqiai eds with i$cd to indec rcl.imcc thseoo iq ccnncstioq wi6 irr srnrices,

a vielatio. of *e N+g IWy Consran*a Frad "gs, !1-y"g. $ $ 
j6: t. 1, ff F+,f .

L2l" iir; i''.r"iss,7,. qt{.'8+:: tgrcenasi+ii*a,bEe arr,* &€iadlrteet eeltndHq+ ef #rd*#, sr sd f#tb

ilcteiD', piaiuifrb*s nftted {iffisges.

1?I. Dcftulsnt': ccodr:egws willftL anliicr*+'Aer.sitE snd frBuduiiat, 8d'

u$ereck€Bn ith wilful disegtld fof pkiutif,Fs riehts.

122 'As 
a rwlt of tb6 fotWoins sctio'os comninA by def€odrut, plainritrhas b€el;l

ciamaged by not tess &a 56y rn;llioa doEqs (S50,0'ffi.ffiS.00).

F'HF,EFOR,E, Bteis+jtr dmeads jrrdp@t eeans[ t&e d.efeedaets nrr dm^e6es in exces

of fiffmillios dollq=" br€c€h of.costrg rlanuges, ruliquidated {alnagc+ li$fidsdsd rlrraeges-

c4nf es#rc)ff dr:aages.- exe'n.pley daasses, spccid d*mag+s, gFtr.aat drana€Fi, prsritivc

d*ff.*,ge$, [iuga,;+a e+rrs; 68 fi4r'$ g*sg ;*rJ sush uguitac,t€ Eed iegzl r-elief as 6h Court cieeoes ju*";

F"d FEog#-ia tbc cirsumsta4ces.
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COUNT E.LEVEN

(Discdnination aod Unrcason:hlc and Unjus pnariccs
by q coooon carrict ia violrion or+z u.s.i. ss zbili"zozl

123' praindffrepears 
"''d rea.lrcges paaezphs onc (r) tbrougrr ooe hr.rndred rwqry.rwo

(tl2) as if thc saae rlrqc set ford at leogth hsrein

r24. Defcod.ot is a'co.trBon carrief.p.rnrat o 47 u.S.c. ri l53G),

Lu' In violaioa of4? u.s.c. $$ 2ol erd,2(2d.ftodast bas uajunly md rnrcasooably

o+"ryqd ageills prT.df by, raoug otbcr I re, ppridiag pkiuiff wi6 tcss. hvgrabro

*T *fT, crrsrificdioos, regulatiou, frc|lida ud serviccs brqqoe ptovidcd o
defcadrx's ooe'rtcttlca coeE€cial cnstoEeas. M*t*, in viotaioq of 47 u.s.c. $$ 2ol ,ad

ztl dQtc2lnafr,bes inrcationally n:bjected pl.tnrifi6.d* Fa6cc* prejndice od d.isrdr,rqbgc.

Ln. As arcsrlt oftbc fcegebc stiols co@ittd bydrftqlo{ prrirtif,heb beaa

trqzgcd by eo1l€ss tlaa Efty aillioa dollnn (gS0,O{10,000..00).

WEERE8ORF" plriiitif dqoads irrdggcd rgiDrt tc ddra/rfrtfor daages in occcss

of 6fty millicn'dolhrs, hen€b of codrct dsocget, udiqrridd€d (h',,o$er, liqr.rcted du'oges,

cortrFletreetoEy danago4 exemplary.ler'l*SC& sg€didl dffieges, geocml &r1agEs, p:nitivc

dsl!l€€,. titigltio[ costs, rllot!€ts fct: and surh eguitrblc aod legal rcLief as this Corst deos jrrst

a.rd prcper ifl tb€ cir=:.rnstnac<
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ffiolalon of 47 u.s.c, $$ 2ol-zo3 nd, srete rqd Federd contnctLaw)

l2t. Plaintifirepcats end realleges pangrapbs ooc (l) rhrougb ore hrradrcd wcatv-

sgueo (12D as if be srrnc werc sst fottt u Lcngrh herei.u

129. Pleiatiffbes cooplied yrith Ell couditions preccdcot of its agrecurat wrth ,

defend^ur.

130. ]hrhu hls violcedtbcp'rwisioosof 47 U.S.C. 0$ zOt, 2V2urA203, to inctude

203(c), AT&f s F.C.C. TnritrNo. Z, sld tb. cootract obligrtions iopor+d ou h by flerc rnrl

fedcfal coatacl l,Ecr, hpludigg tbc obligdioa of good &itb !f,d frir .Ierling. b.v amoog odq

ebgs, (i) Urovi0ia6 iutrerazdc and Edsl€tdiog liltir8 fot phin+i+r'r ctrtrrorar, (ri) f"iri"g to

accoutt for ooqia coUcctd froa plqirnifFs ctslonctlr CrD -'hg irlrpqpct dedurtic"'r fron
i

(i,.v) ?._,r!"dSf"l"-ll,f RfiEfuet'tis6 frep{o$ (v) sqrder€tu# irs ruielosqUs,

wi6 ptrirtifi [s e m,n4eer &ac dcftudl6 b.nr, or shoukl bE$e bo$at nvoqld Darevqr plaijiriff

&prq frIfi[ing Uificomiucaa cDd bliug rblc b tSSt Sd. dofaodrdr 800 svi6s,1ei;

reflrslry rc eopr hto csqc"d Erifr rath plri4iff dinaty ro4 ("ii) rcCirsilg to Fcrait phinriffto

talsfa tzm€ to Conract frrifi 5 16.:

I 3 1 . Dcfcrndrm's cmdtct rrrs willftt, ry*, opFrcssivs asd Arudulcnrt, rnd

urdertakeq ldtr wilful di#egcrd for ptzintiffs rigbtg.

132. As arrggulr qf tbc fsGgsin8 acdons cornaritted by dcfeodeo" plsiutiffh$ b€'ffi

dsmzrded by not less tbaa fffiy EoiUios dotlas (Sl0,W,@.00).

' Wffifttr-;f*pg. ot*;-*ge+ms:rsis-Mgms a€siesttbc dcftndang fos rlzrnrges in errccss

gf 6fty qilliondolla:, brc.bh of cocrotd.oagsa rotiquidrfod d.+t[ieg liqui&tcd 4arnagesi
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coEp€tizto,y r{oarBC!, qespllry duuages, rpeci.rl drorges, gsner.l darnagcs, pr-rritive

da.nragqs, Iitigatioo 6sc, anomeys fccs and such equrtable aad lcaal rel,icf as thir Corrt deeq.l irr:r

and propcr b tle circurastanccs.

DAilf4.GES

Y/'HEREFORE, pleintifr demaade judgmeat gerilst dcfcodant for

1. rhns{,cs in sxcecs of 6ty oilliou dollars;

2. bft$h of coatg deor€ps;

3. ruli+ridtd daaagcs;

4. tiqddcd danegps;

5. coag.c.6atory dalosffi

6. c*smplry dqrnrFi

12. nrh equittbl€ 1ad Lgrl dicf r5 6b Court d..o! jtls rnrd propct h rhc

circrustrocg-
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CERTITICATION PUIISUANT'fO LOCAL Crult RULE 1I..2

Thc metl." ii conroversy is not the subjea of eny otbcr action peodiog h au), ceurt. or

any pcndiog ubitation 6s edrninisgafye proeccdilg.

TEE LAW OrngES OF LaWREI{CE S. COVEN

Oc::

I.{WRE{CE S. CO\|EN(L,S.C. 95?2)
DATB tlslq 6
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